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Commonwealth of Virginia
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CHAIRMAN AR EITNRN DIRECTOR

100 NorTH NINTH STREET
RicumonD, VIRGINIA 23219
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Supreme Court of Virginia
Wirginia Criminal Sentencing Commigsion

December 1, 1999

To:  The Honorable Harry L. Carrico, Chief Justice of Virginia
The Honorable James S. Gilmore III, Governor of Virginia
The Honorable Members of the General Assembly of Virginia
The Citizens of Virginia

§17.1-803 of the Code of Virginia requires the Virginia Criminal Sentencing
Commission to report annually upon its work and recommendations. Pursuant to
this statutory obligation, we respectfully submit for your review the 1999 Annual
Report of the Criminal Sentencing Commission.

This report details the work of the Commission over the past year and out-
lines the ambitious schedule of activities that lies ahead. The report provides a com-
prehensive examination of judicial compliance with the felony sentencing guidelines
for fiscal year 1999. This report also provides an interim report on the research to
determine if a sex offender risk assessment instrument can be developed and applied
to the guidelines. The Commission’s recommendations to the 1999 session of the
Virginia General Assembly are also contained in this report.

January 1, 2000 marks the fifth anniversary of the Commission’s implementa-
tion of Virginia’s no-parole, truth-in-sentencing system. At this milestone, the
Commission’s report takes a close look at the performance of the new sentencing
system in meeting specific objectives set forth by its designers.

The Commission wishes to sincerely thank those of you in the field whose
diligent work with the guidelines enables us to produce this report.

Respectfully submitted,

SO

Ernest P. Gates, Chairman
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YINTRODUCTION

Y Overview

This is the fifth annual report of the Virginia Criminal Sentencing Commission.
The report is organized into six chapters. Chapter One provides a general profile
of the Commission and its various activities and projects undertaken during
1999. Chapter Two includes the results of a detailed analysis of judicial com-
pliance with the discretionary sentencing guidelines system as well as other
related sentencing trend data. Chapter Three contains the Commission’s re-
port on its work to develop a sex offender risk of recidivism assessment in-
strument and to implement it within the sentencing guidelines system. Chap-
ter Four provides an update on the Commission’s pilot project involving an
offender risk assessment instrument for use with non-violent felons. Chapter
Five presents a look at the impact of the no-parole/truth in sentencing system
that has been in effect for any felony committed on or after January 1, 1995.

Finally, Chapter Six presents the Commission’s recommendations for 1999.

A Commission Profile

The Virginia Criminal Sentencing Commission is comprised of 17 members as
authorized in Code of Virginia §17.1-802. The Chairman of the Commission
is appointed by the Chief Justice of the Supreme Court of Virginia, must not
be an active member of the judiciary and must be confirmed by the General
Assembly. The Chief Justice also appoints six judges or justices to serve on the
Commission. Five members of the Commission are appointed by the General
Assembly: the Speaker of the House of Delegates designates three members
and the Senate Committee on Privileges and Elections seclects two members.
Four members, at least one of whom must be a victim of crime, are appointed
by the Governor. The final member is Virginia’s Attorney General, who serves
by virtue of his office. In the past year, Virginia’s Attorney General, Mark
Earley, designated Deputy Attorney General Frank Ferguson, as his represen-

tative at Commission meetings.

The Virginia Criminal Sentencing Comumission is an agency of the Supreme Court
of Virginia. The Commission’s offices and staff are located on the Fifth Floor of

the Supreme Court Building at 100 North Ninth Street in downtown Richmond.

The origin of Lady Justice or
Lady of Justice, who has
become a legal icon pertaining
to justice, law, fairness and

order, is drawn from the

ancient Greeks,




Themis, in Greek mythology, is
khown as the goddess of divine
justice and law. Themis was
one of the 12 children of Ura-
hus and Gaia (Heaven and
Earth) known as the Titans.
Often referred to as the Elder
Gods, the Titans were charac-
terized by enormous size and
strength. Freceding the Gods
of Olympus, the Titans reigned
as the supreme rulers of the

universe for many ages.

8 1999 Aunual Report

A Activities of the Commission

The full membership of the Commission met four times in 1999: April 19,
June 7, September 13 and November 8. The following discussion provides an

overview of some of the Commission actions and initiatives during the past year.

Y Monitoring and Oversight

§19.2-298.01 of the Code of Virginia requires that sentencing guidelines

worksheets be completed in all felony cases for which there are guidelines and
specifies that judges must announce during court proceedings that review of the
forms has been completed. After sentencing, the guidelines worksheets must be
signed by the judge and then become a part of the official record of each case.
The clerk of the circuit court is responsible for sending the completed and signed

worksheets to the Commission.

The Commission staff reviews the guidelines worksheets as they are received.
The Commission staff performs this check to ensure that the guidelines forms
are being completed accurately and properly. When problems are detected on a
submitted form, it is sent back to the sentencing judge for corrective action.
Since the conversion to the new truth-in-sentencing system involves newly de-
signed forms and new procedural requirements, previous Annual Reports docu-
mented a variety of worksheet completion problems. These problems included
missing judicial departure explanations, confusion over the post-release term
and supervision period, missing work sheets, and lack of judicial signatures.
However, as a result of the Commission’s review process and the fact that users
and preparers of the guidelines are more accustomed to the new system, very few

errors have been detected during the past year.

Once the guidelines worksheets are reviewed and determined to be complete,
they are automated and analyzed. The principal analysis performed on the auto-
mated worksheets concerns judicial compliance with sentencing guidelines rec-
ommendations. This analysis is performed and presented to the Commission on
a quarterly basis. The most recent study of judicial compliance with the sentenc-

ing guidelines is presented in Chapter Two.



A Training and Education

The Commission continuously offers training and educational opportunities in
an effort to promote the accurate completion of sentencing guidelines. Training
seminars are designed to appeal to the needs of attorneys for the Commonwealth
and probation officers, the two groups authorized by statute to complete the
official guidelines for the court. The seminars also provide defense attorneys
with a knowledge base to challenge the accuracy of guidelines submitted to the
court. Having all sides equally trained in the completion of guidelines worksheets
is essential to a system of checks and balances that ensures the accuracy of sen-

tencing guidelines.

In 1999, the Commission provided sentencing guidelines assistance in a variety
of forms: training and education seminars, assistance via hot line phone system,
and publications and training materials. The Commission offered 40 training
seminars in 23 different locations across the state. One seminar presented this
year was designed for the experienced guidelines user who only needed to be up-
dated on the most recent changes to the guidelines and another seminar was devel-

oped for new users who required a detailed introduction to the guidelines system.

The Commission attempted to offer seminars in sites convenient to the majority
of guidelines users. The sites for these seminars included: Williamsburg Circuit
Court, Petersburg Circuit Court, Rappahannock Community College, Norfolk
Circuit Court, Richmond Circuit Court, Virginia Beach Fire Training Center,
Department of Corrections’ Training Academy and Central Regional Office,
Cardinal Criminal Justice Academy, Lynchburg Circuit Court, Washington Cir-
cuit Court, Mountain Empire Community College, Danville Circuit Court, Ar-
lington Circuit Court, Winchester Circuit Court, Harrisonburg Circuit Court
and the Supreme Court of Virginia. By special request, seminars were also held
in specific locations for probation officers, Commonwealth’s Attorneys and public
defenders. In addition, the Commission provided training on the guidelines sys-
tem to newly elected judges during their pre-bench training program. During
1999, the Commission provided two seminars at Radford University as part of a
collaborative cffort between the University, the Department of Corrections and

the local bar associations in the New River Valley.

The Commission will continue to place a priority on providing sentencing guide-
lines training on request to any group of criminal justice professionals. The Com-
mission regularly conducts sentencing guidelines training at the Department of
Corrections’ Training Academy as part of the curriculum for new probation offic-
ers. The Commission is also willing to provide an education program on guide-

lines and the no-parole sentencing system to any interested group or organization.



It is said that Themis
introduced the ordinances
concerning the gods and
instructed men in obedience
to laws and peace. She was
also regarded as the guardian
of men’s oaths, thus called
the goddess of oaths.
Themis delivered oracles

at Delphi, only second to
her mother, Gaia, to hold

such a high honor.

In addition to providing training and education programs, the Commission staff
maintains a “hot line” phone system (804.225.4398). The phone line is staffed
from 7:45 a.m. to 5:15 p.m., Monday through Friday, to respond quickly to any
questions or concerns regarding the sentencing guidelines. The hot line contin-
ues to be an important resource for guidelines users around the Commonwealth.
In 1999, the staff of the Commission has responded to thousands of calls through

the hot line service.

This year the sentencing guidelines manual was completely redesigned to make
the manual more “user friendly.” The new manual utilizes a loose-leaf notebook
that can easily be updated. Tables were combined to simplify the classification
of prior record, and additional tabs were added to identify pertinent tables.
Changes made this year will enhance the Commission’s ability to issue updates
to the guidelines manual in a more efficient manner. Many other changes incor-
porated into the manual were based on user suggestions and comments. As a
result, additional instructions were added to clarify users’ concerns on a variety
of topics relating to completing guideline worksheets. In addition to these, there
were several substantive changes to guidelines factors and instructions based on
recommendations presented in the Commission’s previous annual report and

approved by the General Assembly.

The Commission also distributes a brochure to citizens and criminal justice pro-
fessionals explaining Virginia’s truth-in-sentencing system. Additionally, the
Commission distributes a yearly progress report that provides a brief overview
of judicial compliance with the truth-in-sentencing guidelines and average sen-

tences served for specific offenses.



Y Community Corrections Revocation Data System

Under §17.1-803(7) of the Code of Virginia, it is the responsibility of the Com-
mission to monitor sentencing practices in felony cases throughout the Com-
monwealth. While the Commission maintains a wide array of sentencing infor-
mation on felons at the time they are initially sentenced in circuit court, informa-
tion on the re-imposition of suspended prison time for felons returned to court
for violation of the conditions of community supervision has been largely un-
available and its impact difficult to assess. Among other uses, information on
cases involving re-imposition of suspended prison time is critically important to

accurately forecast future correctional bed space needs.

With the recent sentencing reforms that abolished parole, circuit court judges
now handle a wider array of supervision violation cases. Judges now handle
violations of post-release supervision terms following release from incarcera-
tion, formerly dealt with by the Parole Board in the form of parole violations.
Furthermore, the significant expansion of alternative sanction options available
to judges means that the judiciary are also dealing with offenders who violate the

conditions of these new programs.

In the fall of 1996, the Commission endorsed the implementation of a simple
one-page form to succinctly capture a few pieces of critical information on the
reasons for and the outcome of community supervision violation proceedings.
Early in 1997, the Commission teamed with the Department of Corrections to
implement the data collection form. Procedures were established for the comple-
tion and submission of the forms to the Commission. The state’s probation
officers are responsible for completing the top section of the form each time they
request a capias or a violation hearing with the circuit court judge responsible
for an offender’s supervision. The top half of the form contains the offender’s
identifying information and the reasons the probation officer feels there has been
a violation of the conditions of supervision. In a few jurisdictions, the
Commonwealth’s Attorney’s office has requested that prosecutors actively in-
volved in the initiation of violation hearings also be allowed to complete the top
section of the form for the court. The Commission has approved this variation

on the normal form completion process.

The sentencing revocation form is then submitted to the judge. The judge com-
pletes the lower section of the form with his findings in the case and, if the
offender is found to be in violation, the specific sanction imposed. The sentenc-
ing revocation form also provides a space for the judge to submit any additional

comments regarding his or her decision in the case. The clerk of the circuit court



Themis was the constant
companion of Zeus, the god
of the sky, and she lived in
Olympus close to him. Zeus
has been descrived as “the
real all-seeing as he whispers
words of wisdom to Themis
when she sits leaning
towards him. But some

say that Zeus, thanks to

Themis, rules in the sky.”

is responsible for submitting the completed and signed original form to the
Commission. The form has been designed to take advantage of advanced scan-
ning technology, which enables the Commission to quickly and efficiently auto-

mate the information.

The Commission now includes training on the sentencing revocation form as
part of the standard training provided to new probation officers at the Depart-

ment of Corrections’ Academy for Staff Development.

The sentencing revocation data collection form was instituted for all violation
hearings held on or after July 1, 1997. The Commission believes that the re-
imposition of suspended time is a vital facet in the punishment of offenders, and
that data in this area has, in the past, been scant at best. The community correc-
tions revocation data system, developed under the auspices of the Commission,
will serve as an important link in our knowledge of the sanctioning of offenders

from initial sentencing through release from community supervision.

A Civil Commitment of Violent Sexual Predators

During the 1999 session, the General Assembly passed legislation that would
allow for the civil commitment of violent sexual predators that would follow the
offender’s term of incarceration for persons released on or after January 1, 2001.
The new law applies to persons convicted of rape, forcible sodomy, inanimate
object penetration, or aggravated sexual battery, who are found to be either (a)
unrestorably incompetent to stand trial or (b) suffering from a mental abnormal-

ity or personality disorder.

Part of the reason for a delayed date of implementation was to provide addi-
tional time to study implementation problems, as well as the impact and costs
associated with a civil commitment law. To facilitate the study of civil commit-
ment of violent sexual predators, the General Assembly passed Senate Joint Reso-
lution No. 332 (SJR 332) requesting that the Virginia State Crime Commission
continue its study of the previous year. The Executive Director of the Sentencing
Commission served on the study resolution’s workgroup, and a Commission

staff member provided additional support to the SJR 332 study.



A Substance Abuse Screening and Assessment for Offenders

During its 1998 session, the General Assembly passed sweeping legislation that
requires many offenders, both adult and juvenile, to undergo screening and as-
sessment for substance abuse problems related to drugs or alcohol. The new law
targets all adult felons convicted in circuit court and adults convicted in general
district court of any drug crime classified as a Class 1 misdemeanor. The law
also targets all juvenile offenders adjudicated for a felony or any Class 1 or 2
misdemeanor. A goal of this legislation is to provide judges with as much infor-
mation as possible about the substance abuse problems of offenders they sen-
tence, so that sanctions can be tailored to address both public safety issues and
the treatment needs of the offender. To defray the cost of screening and assess-
ment, the new law increased court fees charged to drug offenders. Effective July
1, 1998, fees assessed for drug crimes increased from $100 to $150 for felony
convictions and from $50 to $75 for misdemeanor convictions. The fees are
paid into the new Drug Offender Assessment Fund. The 1999 General Assembly
authorized a six-month period (July through December 1999) to pilot test the
implementation of the screening and assessment provisions, with statewide imple-

mentation scheduled for January 1, 2000.

The Interagency Drug Offender Screening and Assessment Committee was
created to oversee the implementation and subsequent administration of this
program. The Interagency Committee is composed of representatives of the
Department of Corrections, the Department of Criminal Justice Services, the
Department of Juvenile Justice, the Sentencing Commission, the Virginia Alco-
hol Safety Action Program, and the Department of Mental Health, Mental Re-
tardation and Substance Abuse Services. A Sentencing Commission staff mem-
ber also serves on the committee. In 1998, an interagency work group, the
forerunner to the Interagency Committee, selected screening and assessment in-
struments, developed recommendations for implementing the screening and as-
sessment provisions, assessed the current and the optimum substance abuse treat-
ment continuums, and began to frame a blueprint for short- and long-term evalu-
ations of the legislation’s provisions. The work group presented its recommen-
dations to the 1999 General Assembly. Among the recommendations, the work
group felt that pilot testing procedures prior to statewide implementation would

provide valuable experience and this proposal was adopted by the legislature.



As an earth goddess, she or-
dained the marriage of earth
and sky by mating with Zeus
and giving birth to not only the
Seasons but the three Fates
or Moeraes (the three sisters

who decide on human fate).

There are many depictions of
Themis which have given way
to the various representations
of Lady Justice. She will most
often carry both the scales

of justice in one hand and a
sword in the other. Themis’s
daughter Dice, or Dike (one of
the Seasons), is also referred
to as a goddess of justice,
however, not divine justice.

She carries a sword without

a scale of justice.

Screening and assessment is an important link in the identification, diagnosis
and treatment of substance abusing offenders. Screening is a preliminary evalu-
ation that attempts to measure whether key or critical features of a target prob-
lem are present in an individual. A screening instrument does not enable a clini-
cal diagnosis to be made, but merely indicates whether there is a probability that
the condition looked for is present. A screening instrument is used to identify
individuals likely to benefit from a comprehensive assessment. On the other
hand, assessment is a thorough evaluation whose purpose is to establish defini-
tively the presence or absence of a diagnosable disorder or disease. Results of
comprehensive assessment are used for developing treatment plans and assessing
needs for services. Different screening and assessment instruments were selected
for the adult and juvenile populations. For adult felons, screening and assess-
ment is to be conducted by the probation and parole office, while local offices of
the Virginia Alcohol Safety Action Program will perform the screening and as-
sessment for adult misdemeanants (pursuant to an agreement with the local com-
munity corrections program). Juvenile offenders are to be screened and assessed
by the court service unit serving the Juvenile and Domestic Relations Court. A
goal of the legislation is to provide a certified substance abuse counselor in each
probation district of the Department of Corrections and each court service unit

receiving funding from the Department of Juvenile Justice.

Between July 1 and December 31, 1999, procedures for screening and assessing
offenders are being pilot tested in several courts. Over the pilot period, nine
circuit courts, eight general district courts and eight juvenile and domestic rela-
tions courts are participating in the pilot project. In Alexandria, the circuit court,
general district court and the juvenile and domestic relations courts are all part
of the pilot program. In four other localities, two courts are participating in
pilot testing. The pilot sites represent large and small jurisdictions, urban and
rural areas and different geographic regions of the state. In the circuit courts,
three different procedural formats are being tested in order to assist the Inter-
agency Committee in identifying the set of procedures likely to be the most effi-

cient when implementation moves statewide.

Throughout the spring and summer, the Interagency Committee has worked dili-
gently to educate judges, prosecutors, public defenders and defense attorneys about
the screening and assessment legislation. Members of the Interagency Committee
participated in the Judicial Conference held in Virginia Beach in October and made

presentations at regional meetings of circuit court judges held annually in each
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of the six judicial regions in the state. The Department of Juvenile Justice has
worked to inform judges of the Juvenile and Domestic Relations Court of the
legislative mandates. At the request of the Secretary of Public Safety, a compo-
nent of the Sentencing Commission’s training seminars conducted during the
summer and fall of 1999 included instruction on the drug screening and assess-
ment statute. In addition, the Interagency Committee distributed educational
material at the annual meetings of the Virginia State Bar, the Public Defenders
Commission, and the Commonwealth’s Attorneys Association. The Interagency
Committee will continue to educate Virginia’s criminal justice professionals about
the screening and assessment provisions and, during the upcoming year, will over-
see the expansion of substance abuse screening and assessment for offenders from

the pilot sites to localities throughout the Commonwealth.

A Projecting Prison Bed Space Impact of Proposed Legislation

§30-19.1:5 of the Code of Virginia requires the Commission to prepare impact
statements for any proposed legislation which might result in a net increase in
periods of imprisonment in state correctional facilities. Such statements must
include details as to any increase or decrease in adult offender populations and

any necessary adjustments in guideline midpoint recommendations.

During the 1999 legislative session, the Commission prepared over 125 separate
impact analyses on proposed bills. These proposed bills fell into four categories:
1) bills to increase the felony penalty class of a specific crime; 2) proposals to add
a new mandatory minimum penalty for a specific crime; 3) legislation that would
create a new criminal offense; and 4) bills that increase the penalty class of a

specific crime from a misdemeanor to a felony.

The Commission utilized its computer simulation forecasting program to esti-
mate the projected impact of these proposals on the prison system. In most
instances, the projected impact and accompanying analysis of the various bills
was presented to the General Assembly within 48 hours of our notification of
the bill’s introduction. When requested, the Commission provided pertinent

oral testimony to accompany the impact analysis.



In antiquity, the goddess
Themis was not blindfolded. In
Western tradition, Lady Jus-
tice sometimes appears blind-
folded, but more often she is
without. However, the blindfold
is common in Europe. In Roman
myth, Lady Justice is derived
from Justitia, a Roman god-
dess of Juslice, who sellles a
dispute among the gods wear-
ing a blindfold. Justitia also
has been depicted with sword
and scales, but, not always.
Most all Lady Justice repre-
sentations show her draped in
flowing robes. She has become
the symbol of fair and equal
administration of the law,
without corruption, avarice,

prejudice or favor.

Various depictions of Lady
Justice in sculpture, carving,
drawing, and glass are pre-
sented throughout the

remainder of this report.

A Local Inmate Data System

In December 1996, the Compensation Board began to collect information re-
garding persons detained in local jails through the Local Inmate Data System
(LIDS). During the 1999 legislative session, the General Assembly required that
information about an offender’s crime be reported on LIDS using Virginia Crime
Codes (VCC). Commission staff members worked with the Compensation Board
to make the transition from an offense-coding scheme that did not reflect the Code

of Virginia well, to VCC, which is explicitly developed from the Code. A Com-

mission staff member has also been included on the LIDS Advisory Committee.

\ Prison and Jail Population Forecasting

Since 1987, Virginia has projected the size of its future prison and jail popula-
tions through a process known as “consensus forecasting.” This approach com-
bines technical forecasting expertise with the valuable judgment and experience

of professionals working in all areas of the criminal justice system.

While the Commission is not responsible for generating the prison or jail popula-
tion forecast, it is included in the consensus forecasting process. During the past
year, a Commission staff member served on the Technical Advisory Committee
that provided methodological and statistical review of the forecasting work. Also,

the Commission Executive Director served on the Policy Advisory Committee.

<\ Juvenile Sentencing Study

House Joint Resolution 131 requests the Commission to study sentencing of
juveniles. This study is to examine juvenile sentencing by the circuit courts when
sentencing juveniles as adults and by the juvenile courts when sentencing serious

juvenile offenders and delinquents.

While Virginia is second to none in terms of the ability to study the adult felon
population, the same cannot be said for offenders processed through the juvenile
justice system. Given the lack of a reliable and comprehensive data system in the
juvenile justice system, as well as very recent changes to statutes governing juve-
nile criminal cases, the Commission’s position is that the first step to collecting
quality, reliable data would be in constructing an information system to support

studies and inquiries.
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Presently, the Department of Juvenile Justice (DJ]) is in the process of construct-
ing a parallel data collection system as is maintained by the Department of Cor-
rections (DOC) on adult felons. In this system, called the Juvenile Tracking
System (JTS), several modules (individual databases) are combined to keep vari-
ous records on all juveniles entering the system, from initial intake to final re-
lease or termination of jurisdiction over the juvenile by DJJ. The objective is to
collect and store comprehensive information on all juveniles within the justice
system, according to the juvenile’s level and extent of involvement with the juve-
nile justice system. However, this system was only recently implemented, is still
being constructed in some cases, and automation around the Commonwealth
has been a gradual process, with some areas still not fully automated and linked
with all modules of the JTS.

Previously, a Commission Advisory Committee on this project met and discussed
the advantages and disadvantages of developing and implementing the type of data
system requested by the Commission. Among the issues discussed were defining
how broad the data collection should be (e.g., all juveniles, all felonies and/or mis-
demeanors, etc.), deciding how information will be collected, defining the spe-

cific information to be collected, and how to fund an effort of this magnitude.

In 1998, a survey instrument was designed and distributed to juvenile and do-
mestic relations court judges, Commonwealth’s attorneys, public defenders, and
court service unit (CSU) regional administrators and directors. The purpose of
the survey was to determine judicial perception of the current sentencing system
for juveniles. The survey results showed that collectively, respondents were most
concerned with sentencing and rehabilitative service options available under stat-
ute and through DJJ. The results from this survey may serve as a springboard for
the Commission to examine particular areas of interest in the juvenile justice sys-

tem, as seen through the eyes of its practitioners, once a database system is in place.

During the intervening period (1999), the project experienced personnel changes,
and the Commission moved to convene the Advisory Committee only as re-

quired in the future.

Additionally, the legislature passed HJR 688 that mandated DJ]J, in cooperation
with the Commission and the Supreme Court, to produce a standardized and
automated juvenile social history. This history would ostensibly share some
similarity with the Pre-sentence Investigation report as used for adult felons in
that the structure and format of the data would be consistent, regardless of which

court service unit produced the document. Presently, CSUs produce narrative



social histories in which data could be presented in any order, and which varies
greatly in content and quality from jurisdiction to jurisdiction. The project has
focused on assisting the Uniform Social History workgroup, comprised of repre-
sentatives from D]]J, the Supreme Court, and juvenile probation officers to con-
struct a multi-user document which will serve the interests of the juvenile, judges,
CSU staff, DJJ and the Commission. The objective is to parallel the adult Pre-/
Post-Sentence Investigation (PSI) and collect data in a quantitative form where
possible, while retaining descriptive and useful narrative segments to properly

represent the juvenile’s current situation.

The project also focuses on the efforts to draw available and existing data from
the three JTS modules: the intake module, the direct care module, and the court-
hearing module. The demographic, adjudication and disposition data contained
within these three modules is at present somewhat limited, as these modules
came on-line in 1996 and later and contain records from that time period for-
ward, as each CSU was automated. However, these data would be sufficient to
establish a database system required by the Commission for juvenile justice stud-
ies. With the anticipated automation of the uniform juvenile social history and
the combined information in the JTS modules, it is expected that the Commis-

sion will secure the necessary data with which to carry out future studies.

The project is now engaged in working with DJ]J and the CSU’s to collect infor-
mation about the number of juvenile felonies for which social histories are pre-
pared (to estimate the availability of these data combined with JTS module hold-
ings) for planning purposes. Project staff will be trained in appropriate software
in order to establish database fields and set up an information framework for the
Commission. Project staff are working closely with DJJ Information Systems

personnel to develop a data collection and transmission mode.



Y GUIDELINES COMPLIANCE

A Introduction

Virginia’s truth-in-sentencing system is approaching its five-year anniversary.
In 1995, the practice of discretionary parole release from prison was abol-
ished for felons who committed their crimes on or after January 1% of that
year, and the existing system of awarding inmates sentence credits for good
behavior was eliminated. Virginia’s truth-in-sentencing laws dictate that con-
victed felons must serve at least 85% of the pronounced sentence. The Com-
mission was established to develop and administer guidelines to provide
Virginia’s judiciary with sentencing recommendations in felony cases subject
to the Commonwealth’s truth-in-sentencing laws. Under truth-in-sentencing,
the guidelines recommendations for nonviolent offenders with no prior record
of violence are tied to the amount of time they served during a period prior to
the abolition of parole. In contrast, offenders convicted of violent crimes and
those with prior convictions for violent felonies are subject to guidelines rec-
ommendations up to six times longer than the historical time served in prison
by those offenders. Since the inception of guidelines, judges have responded
to them by complying with recommendations in three out of every four cases.
In fact, the most recent data indicate that judges are complying with the guide-
lines at rates higher than ever before. Thus, the guidelines continue to serve as
a valuable tool for Virginia’s judges as they formulate sentencing decisions in

circuit courts around the Commonwealth.

In the nearly five years since the introduction of truth-in-sentencing in Vir-
ginia, over 75,000 cases have been processed under truth-in-sentencing laws.
The Commission’s last annual report presented an analysis of cases sentenced
during fiscal year (FY) 1998. The analysis in this report will focus on cases
sentenced during the most recent year of available data, FY1999 (July 1, 1998,
through June 30, 1999).

At the Federal Supreme Court
of Brazil, a contemporary
statue of Justice sits on

the Plaza of Three Fowers
(Praza de Tres Foderes) in
Brasilia. This modernistic
city was conceived by Lucio
Costa, a student of Le
Corbusier. The sculptor is
Alfredo Ceschiatti.




A Case Characteristics

Throughout the truth-in-sentencing era in Virginia, five urban circuits have con-
tributed more sentencing guidelines cases to the Commission each year than any
of the other judicial circuits in the Commonwealth. These circuits follow Virginia’s
“Golden Crescent” of the most popu-

lous areas of the state. Virginia Beach

(Circuit 2), Norfolk (Circuit 4), New- Number and Percentage of Cases

port News (Circuit 7), the City of Rich- Received by Circuit — FY1999
mond, (Circuit 13) and Fairfax (Cir-
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cuit 19) submitted at least 1,000 sen-

Circuit  Number Percent
tencing guidelines cases each during
FY1999, and together they represent ; 1?21 Z; 4
one-third of all cases sentenced during 3 725 37
the year (Figure 1). Another 14 cir- 4 1665 8.5
cuits sentenced between 500 and 1,000 S 481 2.5
felony offenders, totaling 46% of the 6 310 1.6
FY1999 cases. Most of the circuits, 7 1031 5.3
including four of the five largest cir- 2 j27 5‘7
. . 97 5
cuits, reported fewer cases in FY1999 10 409 21
than in FY1998. Of the largest cir- 11 399 2
cuits, only the City of Richmond 12 535 2.7
showed an increase in the number of 13 1342 6.8
guidelines cases. Overall, the number 14 867 4.4
of cases received by the Commission 15 807 41
has declined from 20,482 in FY1998 . S 250
19,658 in FY1999 7 634 32
£OFEES 0 it . 18 426 22
19 1089 5.5
There are three general methods by 20 341 1.7
which Virginia’s criminal cases are re- 21 303 1.5
solved. Felony cases in the Com- 22 554 2.8
monwealth’s circuit courts over- e e Bi
helmingly are resolved as the result 24 . 4
min, as the resu
WACHTIngLY ved as 25 516 2.6
of guilty pleas from defendants or plea 2% 539 2.8
agreements between defendants and 27 547 2.8
the Commonwealth. In fact, in 28 205 1
FY1999, more than eight out of ten 29 297 1.5
guidelines cases (85%) were concluded 30 130 0.7
31 432 2.2

in this manner (Figure 2). More than
13% of the felony cases were adjudi- Total 19658 100



cated by a judge in a bench trial, while only 2% were determined by juries com-
posed of Virginia citizens. For the last two fiscal years, the overall rate of jury
trials has been approximately half of the jury trial rate that existed under the last
year of the parole system. See Juries and the Sentencing Guidelines in this chap-

ter for more information on jury trials.

The system of sentencing guidelines in effect during FY1999 was comprised of
guidelines for 12 distinct offense groups. The offense groupings are based on the
primary, or most serious, offense at conviction. As in previous years, the Com-
mission received more cases for drug crimes in FY1999 than any of the other 11
guidelines offense groups. Drug offenses represented, by far, the largest share
(36%) of the cases sentenced in Virginia’s circuit courts during the fiscal year
(Figure 3). More than half of the drug offenses were for one crime alone —
possession of a Schedule I/IT drug (e.g., cocaine). Overall, one out of every five
cases received by the Commission in FY1999 was a conviction for this offense.
This pattern, however, has persisted since the truth-in-sentencing guidelines were
introduced in 1995. Property offenses also represent a significant share of the
cases submitted to the Commission in FY1999. Over 22% of the FY1999 guide-
lines cases were for larceny crimes, while the fraud group accounted for another
13% of these sentencing events. Nearly 10% of the FY1999 cases are captured
in the miscellaneous offense group, which is comprised mostly of habitual traffic

offenders and felons convicted of illegally possessing firearms.

Ficure 3
Number of Cases Received by Primary Offense Group — FY1999

Drugs [N 35.9%
Larceny [l 22.4%
Fraud [N 12.9%
Miscellaneous [ 9.7%
Burglary/Dwelling Wl 4.3%
Assault B 4%
Robbery I 3.5%
Burglary/Other Structure B 2.8%
Sexual Assault B 2.0%
Murder/Homicide B 1.2%
Rape I 9%
Kidnapping | .4%

FIGURE 2

Percentage of Cases Received by
Methed of Adjudication — FY1999

Bench Trial 13.2%
Jury Trial 2.1%

Guilty Plea 84.7%
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is titled “Contemplation of
Justice.” It is one of two
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Supreme Court in Washington,
D.C. Ghe sits with her left
hand resting on a book of
laws and in her right hand

is a small model of a figure

of Justice.

The violent crimes of assault, robbery, homicide, kidnapping, rape and other sex
crimes represent a much smaller share of the FY1999 cases. Assaults and rob-
beries were the most common of the person offenses (around 4% each). The
murder and rape offense groups each accounted for approximately 1% of the
cases, while kidnappings made up only one-half of one percent of the cases sen-
tenced during the year. The distribution of offenses among guidelines cases has

changed very little since FY1998.

The sentencing guidelines cover a wide range of felonies across many statutory
penalty ranges. Penalties for felony crimes are specified by the Code of Virginia.
A felony may be assigned to one of the existing six classes of felony penalty
ranges, or the Code may specify a penalty which does not fall into one of the
established penalty classes. Class 1 felonies, the most serious, are capital murder
crimes and are not covered by the sentencing guidelines. Felonies with penalty
structures different from the Class 1 through Class 6 penalty ranges are called
unclassed felonies, and their penalties vary widely, with maximum penalties rang-
ing from three years to life. In FY1999, nearly one-half of guidelines cases (46 %)
involved unclassed felonies, mainly due to the overwhelming number of unclassed
drug offenses, particularly relating to the sale of a Schedule I/IT drug and grand
larceny offenses (Figure 4). Because possession of a Schedule I/II drug was the
single most frequently occurring offense, Class 5 was the most common of the
classed felonies (31%). The Commission received cases for the more serious
classed felonies (Classes 2, 3, and 4) much less frequently. Convictions for at-
tempted and conspired crimes, typically attempted possession of a Schedule I/II
drug or attempted grand larceny, were rare and together accounted for less than

3% of the cases.

FIGURE 4

Percentage of Cases Received by Felony Class of Primary Offense - FY1999

Unclassed e 46.4%
Class ¢ B 13.7%
Class 5 (NS 31.1%
Class4 ™ 3.7%
Class3 W 1.8%
Class2 1 .9%

Acttempts W 1.9%

Conspiracies | .5%



Since the guidelines were introduced in 1995, the correspondence between dis-
positions recommended by the guidelines and the actual dispositions imposed in
Virginia’s circuit courts has been quite high. For instance, in FY1999, of all
felony offenders recommended for more than six months of incarceration, judges
sentenced 85% to terms in ex-

. . FiGUre 5
cess of six months (Figure §).

Some offenders recommended

Recommended Dispositions and Actual Dispositions - FY1999

] ) Recommended Actual Disposition
for incarceration of more than Disposition
six months received a shorter Incarceration > 6 Months 85%  Incar. > 6 mos.

term of incarceration (one day

Incarceration < 6 Months 10% 73%  Incar. < 6 mos.

to six months), but hardly any :

of these offenders went without Probation/ Alt. Sanct. PO 159

81%  Prob./ Alt. Sanct.

an incarceration sanction.

Judges have also typically agreed with guidelines recommendations for shorter
terms of incarceration. In FY1999, 73% of offenders received a sentence result-
ing in confinement of six months or less when such a penalty was recommended.
In a small portion of cases, judges felt probation to be a more appropriate sanc-
tion than the recommended jail term, but very few offenders recommended for
short-term incarceration received a sentence of more than six months. Finally,
more than 81% of offenders whose guidelines recommendation called for no
incarceration were given probation and no post-dispositional confinement. Al-
though some offenders with a “no incarceration” recommendation ended up
with a short jail term, only rarely did offenders recommended for no incarcera-
tion receive jail or prison terms of more than six months. Overall, the vast majority

of offenders has received the type of sanction recommended by the guidelines.

Since July 1, 1997, sentences to the state’s Boot Camp Incarceration, Detention
Center Incarceration and Diversion Center Incarceration programs have been
defined as incarceration sanctions for the purposes of the sentencing guidelines.
While these programs continue to be defined as “probation” programs in their
enactment clauses in the Code of Virginia, the Commission recognizes that the
programs are more restrictive than probation supervision in the community. The
Commission, therefore, defines them as incarceration terms under the sentenc-
ing guidelines. The Boot Camp program is considered to be four months of
confinement (since January 1, 1999), while the Detention and Diversion Center
programs are counted as six months of confinement. In the previous discussion
of recommended and actual dispositions, imposition of any one of these pro-

grams is categorized as incarceration of six months or less.




Sculptor James Earle Fraser
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Y Compliance Defined

Judicial compliance with the truth-in-sentencing guidelines is voluntary. A judge
may depart from the guidelines recommendation and sentence an offender either
to a punishment more severe or less stringent than called for by the guidelines.
However, as stipulated in §19.2-298.01 of the Code of Virginia, a judge who has
clected to sentence outside the guidelines recommendation must submit to the

Commission the reason for departure.

The Commission measures compliance with the sentencing guidelines using two
distinct classes of compliance: strict and general. Together, they comprise the
overall compliance rate. For a case to be in strict compliance, the offender must
be sentenced to the same type of sanction (probation, incarceration up to six
months, incarceration more than six months) as the guidelines recommend and
to a term of incarceration which falls exactly within the sentence range recom-
mended by the guidelines. Three types of compliance together make up general
compliance: compliance by rounding, time served compliance, and compliance
by special exception in habitual traffic offender cases. General compliance re-
sults from the Commission’s attempt to understand judicial thinking in the sentenc-

ing process, and is also meant to accommodate special sentencing circumstances.

Compliance by rounding provides for a very modest rounding allowance in in-
stances when the active sentence handed down by a judge or jury is very close to
the range recommended by the guidelines. For example, a judge would be con-
sidered in compliance with the guidelines if he sentenced an offender to a two-year
sentence based on a guidelines recommendation that goes up to 1 year 11 months.
In general, the Commission allows for rounding of a sentence that is within 5% of

the guidelines recommendation.

Time served compliance is intended to accommodate judicial discretion and the
complexity of the criminal justice system at the local level. A judge may sentence
an offender to the amount of pre-sentence incarceration time served in a local
jail when the guidelines call for a short jail term. Even though the judge does not
sentence an offender to post-sentence incarceration time, the Commission typi-
cally considers this type of case to be in compliance. Conversely, a judge who
sentences an offender to time served when the guidelines call for probation is
also regarded as being in compliance with the guidelines because the offender

was not ordered to serve any incarceration time after sentencing.
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Compliance by special exception arises in habitual traffic cases as the result of
amendments to §46.2-357(B2 and B3) of the Code of Virginia, effective July 1,
1997. The amendment allows judges, at their discretion, to suspend the manda-
tory, minimum 12 month incarceration term required in habitual traffic felonies
and sentence these offenders to a Boot Camp Incarceration, Detention Center
Incarceration or Diversion Center Incarceration program. For cases sentenced
since the effective date of the legislation, the Commission considers either mode of

sanctioning of these offenders to be in compliance with the sentencing guidelines.

Y Overall Compliance with the Sentencing Guidelines

The overall compliance rate summarizes the extent to which Virginia’s judges
concur with the recommendations of the sentencing guidelines, both in type of
disposition and in length of incarceration. Since the inception of the truth-in-
sentencing guidelines in 1995, the overall compliance rate has hovered around
75%. Last year, the Commission reported a compliance rate of 74.7% for
FY1998. Although the overall compliance rate fluctuated very little during prior
years, the Commission observed a significant change in compliance during
FY1999. For guidelines cases sentenced during FY1999, the overall compliance
rate was 77.4%, an increase of nearly three percentage points from the previous
year (Figure 6). This rise in overall compliance is reflected in the many measures

by which the Commission examines com-

pliance, and this emerging pattern will be FIGURE 6
highlighted throughout the chapter. Overall Guidelines Compliance and Direction of Departures — FY1999
Overall Compliance Direction of Departures

In addition to compliance, the Commission

also studies departures from the guidelines. Mitigation 11.4%

The rate at which judges sentence offend-
ers more severely than the sentencing guide-
lines recommend, known as the “aggra-
vation” rate, was 11% for FY1999. The
“mitigation” rate, or the rate at which Compliance 77.4%
judges sentence offenders to sanctions

considered less severe than the sentenc-

ing guidelines recommendation, was also 11% for the fiscal year. Isolating cases
that resulted in departures from the guidelines does not reveal a strong bias
toward sentencing above or below guidelines recommendations. Of the FY1999
departures, 49.5% were cases of aggravation while 50.5% were cases of mitiga-
tion. Although the overall compliance rate has increased significantly, the pattern

of departures from the guidelines has remained stable from FY1998 to FY1999.

\IAggravation 49.5%
\
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N Compliance by Sentencing Guidelines Offense Group

Overall compliance with the sentencing guidelines among FY1999 cases is high
and departures from the guidelines do not favor aggravation or mitigation. As
in previous years, compliance was not uniform across the 12 offense groups that
comprised the guidelines system in FY1999, nor was the departure pattern con-
sistent across offense categories (Figure 7). Despite the variation in compliance
and departures across offense groups, one pattern does emerge. Between FY1998

and FY1999, compliance has increased for every offense group but one.

For FY1999, compliance rates ranged from a high of 82% in the larceny offense
group to a low of 65% among kidnapping offenses. In general, property and drug
offenses exhibit rates of compliance higher than the violent offense categories. Since
1995, larceny and fraud offenses have consistently demonstrated the highest com-
pliance rates of all guidelines offense groups. In FY1999, larceny, fraud, drugs,
burglary (other than dwelling), and the miscellaneous offense group all had compli-
ance rates above 70%. The violent offense groups (assault, rape, sexual assault,
robbery, homicide and kidnapping) all had compliance rates below 70%. Burglary

of a dwelling reflected a compliance rate comparable to the person crimes.

For 11 of the 12 offense categories, compliance was higher in FY1999 than in
FY1998. Only kidnapping registered a lower compliance rate this year than
last. The drug, rape, robbery and sexual assault offense groups recorded the
largest increases in compliance (Figure 8). Compliance among drug offenses
rose three and a half percentage points between the two fiscal years. Because the
Commission receives more drug cases than any other type of offense, the in-
crease in compliance for drug crimes is driving up the overall compliance rate to

a greater extent than the increases recorded for other offense groups. In rape

Guidelines Compliance by Offense — FY1999

Assault
Burglary/Dwelling
Burg./Other Structure
Drugs

Fraud

Kidnapping
Larceny
Miscellaneous
Murder/Homicide
Rape

Robbery

Sexual Assault

Compliance Mitigation Aggravation Number of Cases
69.2% 14.9% 15.9% 791
67.6 19.0 13.4 852
75.3 12.8 11.9 546
77.4 10.5 12.1 7,047
81.5 14.3 4.2 2,529
64.9 18.2 16.9 77
81.6 8.4 10.0 4,405
79.9 7.3 12.8 1,907
65.5 13.2 21.3 235
68.7 23.2 8.1 185
66.6 18.1 15.3 686
66.6 16.3 17.1 398



cases, compliance jumped more than six percentage points from FY1998 to
FY1999. The improvement in compliance was derived largely from a decrease
in the rate of mitigation for this offense. The sexual assault group also dis-
played a significant increase in compliance this last fiscal year, rising four per-
centage points. Unlike the rape offense group, the improvement in compli-
ance among sexual assault cases corresponds to a decline in the aggravation
rate. Finally, a drop in the mitigation rate for robbery crimes fed a four-per-

centage point increase in the compliance rate for the offense group.

Since 1995, departure patterns have differed significantly across the offense
groups, and FY1999 was no exception. Among the property crimes, fraud
offenses and burglaries of dwellings exhibited a marked mitigation pattern
among the departures, while departures in larceny cases favor aggravation
and departures among burglaries of non-dwellings are relatively balanced. In
fact, departures from the burglary of dwelling guidelines resulted in a mitiga-
tion rate much higher than the other property offenses and similar to the rates of
mitigation among several of the person crime categories. As in earlier years,
sentences in rape cases demonstrated a strong mitigation pattern in FY1999. In
fact, in approximately one-fourth of the rape cases, judges sentenced below the
guidelines recommendation. For robbery offense, judges gave mitigation sen-
tences somewhat more often than aggravation sentences. In contrast, the homi-
cide and sexual assault groups displayed stronger aggravation rates than any
other crime category. To a certain degree, the aggravation patterns for homi-
cide and sexual assault offenses may reflect judicial sentencing for “true” of-
fense behavior in cases in which, due to plea agreement, the offense at convic-
tion is less serious than the actual offense or the offense for which the offender

was originally indicted.

Under the guidelines, offenses in the violent offense groups, along with burglaries
of dwellings and burglaries with weapons, receive statutorily mandated mid-
point enhancements which increase the sentencing guidelines recommendation
(§17.1-805 of Code of Virginia). Further midpoint enhancements are applied in
cases in which the offender has a violent prior record, resulting in a sentence
recommendation in some cases that is up to six times longer than historical time
served by violent offenders convicted of similar crimes under the old parole laws.
Midpoint enhancements most likely impact compliance rates in very complex

ways, and the effect is unlikely to be uniform across guidelines offense groups.

FIGURE 8

Guidelines Compliance for Selected
Offenses — FY1998 and FY1999
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A Dispositional Compliance

Since the introduction of the truth-in-sentencing guidelines in 1995, the Com-
mission has studied compliance with Virginia’s sentencing guidelines in a variety
of ways. Through this type of detailed analysis, the Commission is able to gain
perspective on which elements of the guidelines are functioning well and which
are less accepted among members of the judiciary. One important component of
overall compliance is dispositional compliance. Dispositional compliance is de-
fined as the rate at which judges sentence offenders to the same type of disposi-
tion that is recommended by the guidelines. The Commission examines disposi-
tional compliance closely, because the recommendation for type of disposition is

the foundation of the sentencing guidelines system.

In FY1999, the dispositional compliance rate was 85% (Figure 9). Such a high
rate of dispositional compliance indicates that, for more than eight out of every
ten cases, judges agreed with the type of sanction recommended by the guide-
lines (probation/no incarceration, incarceration up to six months, or incarcera-
tion in excess of six months). The vast majority of offenders are sentenced to the
type of disposition recommended by the guidelines. While the rate of disposi-
tional compliance remained largely stable through FY1998, dispositional compli-

ance in FY1999 was a full two percentage points higher than in the previous year.

FIGURE 9

Dispositional Compliance and Direction of Departures — FY1999

Dispositional Compliance Direction of Departures

Mitigation 8.3%
Aggravation 6.7%

Aggravation 44.7%

Compliance 85% Mitigation 55.3%
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Of the relatively few cases not in dispositional compliance in FY1999, mitiga-
tions outnumbered aggravations 55% to 45%. Although dispositional compli-

ance increased in FY1999, the pattern of departures remained little changed.

Since 1995, dispositional compliance has been high across all guidelines offense
groups. Among FY1999 cases, dispositional compliance rates ranged from a
high of 97% in rape cases to a low of 76 % for sexual assault (Figure 10). Dispo-
sitional compliance rates for all offense groups were 80% or better, with the
exception of the sexual assault category, which historically has recorded low
dispositional compliance. Except for fraud, dispositional departures within guide-
lines offense groups are relatively balanced between mitigation and aggravation.
When sentencing outside of the guidelines in fraud cases, judges overwhelmingly

choose to impose a sanction less severe than the guidelines recommend.

FiGure 10
Dispositional Compliance by Offense — FY1999

Compliance Mitigation Aggravation Number of Cases
Assault 83.8% 9.7% 6.5% 791
Burglary/Dwelling 81.4 9.0 9.6 852
Burg./Other Structure 85.0 7.1 7.9 546
Drug 83.8 8.3 7.9 7,047
Fraud 84.3 12.9 2.8 2,529
Kidnapping 84.4 9.1 6.5 77
Larceny 84.5 7.1 8.4 4,405
Miscellaneous 90.1 6.5 34 1,907
Murder/Homicide 91.1 4.7 4.2 235
Rape 97.3 2.7 0.0 185
Robbery 94.5 2.6 2.9 686

Sexual Assault 76.4 11.0 12.6 398
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Durational Compliance and Direction of Departures — FY1999*

Durational Compliance

Mitigation 10.7%

‘-\‘ Aggravation 10.5%

Compliance 78.8%

* Cases recommended for and receiving more than six months incarceration.

A Durational Compliance

In addition to examining the degree to which judges concur with the type of
disposition recommended by the guidelines, the Commission also studies the
degree to which judges concur with the sentence length recommendation when
the guidelines call for an offender to serve an active term of incarceration. This
is known as durational compliance, and the Commission defines it as the rate at
which judges sentence offenders to terms of incarceration that fall within the
recommended guidelines range. For the analysis presented here, durational com-
pliance considers only those cases for which the guidelines recommended an

active term of incarceration and the of-

fender received an incarceration sanc-

tion consisting of at least one day in jail.

Durational compliance among FY1999

Difestioniof DEpaxmic cases was 79% (Figure 11). The rate
e
V- \ of durational compliance is somewhat

lower than the rate of dispositional

compliance reported above. This re-
i /" Aggravation 49.4% sultindicates that judges agree with the
Mitigation 50.6% type of sentence recommended by the
guidelines more often than they agree
with the recommended sentence length
in incarceration cases. As with the dis-
positional compliance rate, durational
compliance has improved since FY1998, when a durational compliance rate of
76% was reported. For FY1999 cases not in durational compliance, those re-
sulting in sanctions more severe than the guidelines recommendation for the case
were nearly equal in number to those receiving sanctions less severe than what

was recommended. This balanced departure pattern also appeared in FY1998.

The sentencing ranges recommended by the guidelines are relatively broad, al-
lowing judges to utilize their discretion in sentencing offenders to different in-
carceration terms while still remaining in compliance with the guidelines. For
cases recommended for incarceration of more than six months, the sentence
length recommendation derived from the guidelines (known as the midpoint) is
accompanied by a high-end and low-end recommendation. The Commission
remains interested in understanding how judges sentence within the range pro-

vided by the guidelines.



Analysis of FY1999 cases receiving incarceration in excess of six months that
were in durational compliance reveals that almost one-fifth were sentenced to
prison terms equivalent to the midpoint recommendation (Figure 12). Overall,
nearly 77% of cases in durational compliance were sentenced at or below the
sentencing guidelines midpoint recommendation. Only 23% of the cases receiv-
ing incarceration over six months that were in durational compliance with the
guidelines were sentenced above the midpoint, in the upper portion of the rec-
ommended range. This pattern of sentencing within the range has been consis-
tent since the truth-in-sentencing guidelines took effect in 1995, indicating that
judges have favored the lower portion of the recommended range. The distribu-
tion of sentences within the guidelines range varies somewhat by offense group.
Among cases sentenced within the guidelines, sentences for murder and burglary
of dwelling crimes are more likely to fall in the upper end of the recommended
range than other types of offenses (47% and 38%, respectively, were given upper-
end sentences), while more than eight out of every ten rape offenders received
a sentence at or below the guidelines midpoint. Nearly 84% of drug offenders,
meeting the durational compliance criterias were sentenced at the middle or lower

portion of the guidelines range.

A 79% durational compliance rate means that when incarceration is recom-
mended by the guidelines, judges chose an incarceration term outside of the guide-
lines range in one out of five cases. Offenders receiving more than six months of
incarceration, but less than the recommended time, were given “effective” sen-
tences (sentences less any suspended time) short of the guidelines range by a
median value of cight months (Figure 13). For offenders receiving longer than
recommended incarceration sentences, the effective sen-

tence exceeded the guidelines range by a median value FIGURE 13

FIGURE 12

Distribution of Sentences within
Guidelines Range — FY1999

__Above Midpoint 23.2%

|
/ At Midpoint 19.8%

Below Midpoint 57%

of 10 months. Thus, durational departures from the Median Length of Durational Departures — FY1999

guidelines in these cases are typically short, indicating

that disagreement with the guidelines recommendation

Mitigation Cases W 8 Months

Aggravation Cases I 10 Months

is, in most cases, not of a dramatic nature. While the
median length of durational depattures above the guide-
lines remained unchanged from FY1998 to FY1999, the
median length of departures below the guidelines in-

creased by a month from last fiscal year to this.
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A Reasons for Departure from the Guidelines

Compliance with the truth-in-sentencing guidelines is voluntary. Although not
obligated to sentence within guidelines recommendations, judges are required by
§19.2-298.01 of the Code of Virginia to articulate and submit to the Commis-
sion their reason(s) for sentencing outside the guidelines range. Each year, as the
Commission deliberates upon recommendations for revisions to the guidelines,
which must be submitted to the General Assembly each December 1 in the
Commission’s annual report, the opinions of the judiciary, reflected in their de-
parture reasons, are an important part of the Commission’s discussions. Virginia’s
judges are not limited by any standardized or prescribed reasons for departure

and may cite multiple reasons for departure in each guidelines case.

In FY1999, 11% of 19,658 cases sentenced during the fiscal year received sanc-
tions that fell below the guidelines recommendation for the case. These are
defined as “mitigation” sentences. Isolating the FY1999 mitigation cases reveals

that, most often, judges re-

ported the decision to utilize an

FIGURE 14
Most Frequently Cited Reasons for Mitigation — FY1999

Alternative Sanction to Incarceration ————— 22.5%
Good Rehabilitation Potential - 17.9%
Plea Agreement [ 11.6%
Cooperative with Authorities I 9.3%
Weak Case N 7.5%
Recommended by Comm. Acty. EEl 5.3%
Age of Offender HEEEl 5.2%
Minimal Prior Record R 4.7%

Note: Represents most frequently cited reasons only. Multiple reasons
may be cited in each case.

alternative sanction program to
punish the offender instead of
imposing a traditional term of
incarceration (Figure 14). De-
tention Center Incarceration,
Diversion Center Incarceration,
Boot Camp Incarceration, in-
tensive supervised probation,
day reporting and the drug
court programs are examples of
alternative sanctions available
to judges in Virginia. The types
and availability of programs,

however, vary considerably

from locality to locality. Often, these mitigations cases represent diversions from
a recommended incarceration term in those cases in which the judge felt the

offender was amenable to such a program.



Although use of alternative sanctions was the most popular reason for mitiga-
tion recorded by judges, factors related to rehabilitation of the offender were
cited in nearly one out of every five cases sentenced below the guidelines. For
instance, judges may cite the offender’s gencral rehabilitation potential or they
may cite more specific reasons such as the offender’s excellent progress in a drug
rehabilitation program, an excellent work record, the offender’s remorse, a strong
family background, or restitution made by the offender. An offender’s potential
for rehabilitation is often cited in conjunction with the use of an alternative
sanction. Alternative sanctions and rehabilitation potential were the most fre-

quently cited reasons for mitigation cited in both FY1998 and FY1999.

Other mitigation reasons were prevalent as well. For instance, in 12% of the
low departures, judges indicated only that they sentenced in accordance with a
plea agreement. Judges referred to the offender’s cooperation with authorities,
such as aiding in the apprehension or prosecution of others, in 10% of the miti-
gation cases. Judges noted in 8% of the cases that the evidence against the
defendant was weak or that a relevant witness refused to testify in the case.
Somewhat less often ($%), judges recorded that the Commonwealth’s attorney
recommended the sentence. In nearly as many cases (5%), consideration of the
offender’s age was the reason for the departure. Judges specified the lack of a
prior criminal record, or at least the lack of any serious prior record offenses, as
the reason for sentencing below the guidelines recommendation in just under
5% of mitigation cases. Seven of the top eight reasons for mitigation in FY1999
were also among the top cight reasons in FY1998 and in nearly the same propor-
tions. Although other reasons for mitigation were reported to the Commission

in FY1999, only the most frequently cited reasons are discussed here.

Judges sentenced just over 11% of the FY1999 cases FicuRe 15

to terms more severe than the sentencing guidelines Most Frequently Cited Reasons for Aggravation — FY1999

recommendation, resulting in “aggravation” sen-

Criminal Lifestyle [N 16%
Plea Agreement [N 13.1%

Facts of Case |l 12.6%
reason for sentencing above the guidelines recommen- Previous Conviction for Same Offense [ 10.8%

tences. Examining only the FY1999 aggravation

cases, the Commission found that the most common

dation, cited in 16% of the aggravations, was that Jury Sentence [ 7.9%
Alternative Sanction Program [ 7.2%
Recommendation Too Low [l 6.9%
True Offense Behavior [ 5.6%

the offender’s criminal lifestyle or history of crimi-

nality far exceeds the contents of his formal criminal

record of convictions or juvenile adjudications of de-

linquency (Figure 15). Second only to criminal
. . Note: Represents most frequently cited reasons only. Multiple

lifestyle, judges referred to a plea agreement as the reasons may be cited in each case.

reason for giving a sentence above the recommenda-

tion of the guidelines (13%).



The Greek Goddess Themis,
who has become the symbol of
fairness and equality, can be
found in two places outside
the United States Supretme
Court building. She is repre-
sented by the small figure held
in the right hand of Fraser's
“Contemplation of Justice”
(see page 22) and in the bas-
relief on one of the plaza lamp-
posts. The lampposts were
modeled in plaster by John
Donnelly, Jr. in April 1924. In
September of that year marble
shafte were set in place for
the carvers, who worked

throughout the winter.

Often felony cases involve complex sets of events or extreme circumstances for
which judges feel a harsher than recommended sentence should be imposed. In
nearly 13% of the aggravation departures this year, judges noted only that the
“facts of the case” warranted a higher sentence, without identifying the specific
circumstances associated with the case. Only slightly less often, however, judges
reported the offender’s prior convictions for the same or a very similar offense as
the current case was the reason for the harsher sanction. Almost 8% of the
upward departures were the result of jury trials. In some cases (7%), judges
sentenced above the guidelines by imposing an alternative sanction program,
such as a Boot Camp, Detention Center or Diversion Center program, instead of
straight probation as recommended by the guidelines. Since July 1, 1997, these
programs have been counted as incarceration sanctions under the sentencing
guidelines. For another 7% of the FY1999 aggravation cases, judges commented
that they felt the guidelines recommendation was too low. Finally, judges said
they sentenced more harshly in 6% of the cases because of the offender’s true
offense behavior or the actual offense was more serious than the offenses for
which the offender was ultimately convicted. Many other reasons were cited by
judges to explain aggravation sentences, but with much less frequency than the

reasons discussed here.

Appendices 1 and 2 contain detailed analysis of the reasons for departure from guide-
lines recommendations for each of the 12 guidelines offense groups.

Y Specific Offense Compliance

Studying compliance by specific felony crime assists the Commission in detect-
ing and pinpointing those crimes where judges disagree with the sentencing guide-
lines most often. For convenience, the guidelines are assembled into 12 offense
groups, but crimes which exhibit very high guidelines compliance may be col-
lected into the same offense group with those experiencing a much lower rate of
compliance. Analyzing compliance by crime unmasks the underlying compli-

ance and departure patterns that are of interest to the Commission.

The guidelines in effect during FY1999 covered 162 distinct felony crimes de-
fined in the Code of Virginia, representing about 95% of all felony sentencing
events in Virginia’s circuit courts. Figure 16 presents compliance results for those
offenses that served as the primary offense in at least 100 cases during the most
recent fiscal year. These 33 crimes accounted for nearly all (90%) of the FY1999

guidelines cases.



FiGure 16
Compliance for Specific Felony Crimes — FY1999

Compliance
Person
Malicious Injury 66.6%
Unlawful Injury 72.2
1st Degree Murder 84.5
Aggravated Sexual Battery, Victim Less than 13 years old 67.7
Robbery of Business with Gun or Simulated Gun 63.2
Robbery in Street with Gun or Simulated Gun 65.9
Robbery in Street, No Gun or Simulated Gun 68.1
Grand Larceny from a Person 76.7
Property
Burglary of Dwelling with Intent to Commmit Larceny,

No Deadly Weapon 68.0
Burglary of Other Structure with Intent to Commmit Larceny,

No Deadly Weapon 74.6
Credit Card Theft 87.6
Forgery of Public Record 82.9
Forgery 78.4
Uttering 79.7
Bad Check, Valued $200 or More 78.9
Obtain Money by False Pretenses, Value $200 or More 81.3
Shoplifting Goods Valued Less than $200 (3rd conviction) 81.4
Shoplifting Goods Valued $200 or More 76.9
Grand Larceny, Not from Person 82.5
Petit Larceny (3rd conviction) 81.4
Grand Larceny Auto 78.8
Unauthorized Use of Vehicle Valued $200 or More 83.7
Embezzlement of $200 or More 82.1
Receive Stolen Goods Valued $200 or More 80.9
Drug
Obtain Drugs by Fraud 84.5
Possession of Schedule I/II Drug 81.0
Sale of .5 oz - 5 Ib of Marijuana 77.5
Sale of Schedule /Il Drug for Accomodation 70.3
Sale, etc. of Schedule /Il Drug 69.7
Other
Hit and Run with Victim Injury 79.8
Habitual Traffic Offense with Endangerment to Others 83.6
Habitual Traffic Offense - 2nd Offense, No Endangerment to Others  85.0
Possession of Firearm or Concealed Weapon by Convicted Felon 71.0

Mitigation

20.2%
11.1
8.7
22.6
21.4
18.9
15.0
10.3

19.8

13.3

9.9
12.6
18.0
16.3
15.4
12.3
11.2

8.3

7.3
10.3
10.0
10.6

4.3
13.5

2.4
54
8.6
18.7
22.8

9.7
1.2
2.2
22.5

Aggravation

13.2%
16.7
6.8
9.7
15.4
15.2
16.9
13.0

12.2

12.1
2.5
4.5
3.6
4.0
5.7
6.4
7.4

14.8

10.2
8.3

11.2
5.7

13.6
5.6

13.1
13.6
13.9
11.0

7.5

10.5
15.2
12.8

6.5

Number
of Cases

287
407
103
124
182
132
160
223

727

481
282
467
726
251
175
267
161
108
1985
682
260
245
447
215

207
4268
396
155
1902

114
402
712
369



The other three sides of the
same lamppost are decorated
with depictions of Themis's
daughters, the three Fates,
known in Greek mythology as
the Moerae. It is said that
at birth they give men their
fair share of good and evil and
they punish the transgres-
sions of men and gods. The
bas-relief carvings on the
lamppost show the daughters
weaving the Thread of Life.

The compliance rates for the crimes listed in Figure 16 range from a high of 88%
for credit card theft to a low of 63% for offenders convicted of robbery of a busi-
ness with a gun. The single most common offense, simple possession of a Schedule
/Il drug, comprised one out of every five guidelines cases and registered a com-
pliance rate of 81%. Compliance for this offense increased three percentage
points in FY1999 over the previous fiscal year. In fact, compliance rates for 24
of the 33 crimes listed in Figure 16 have risen between FY1998 and FY1999.

Among crimes against the person, eight offenses surpassed the 100 case mark.
Two assaults, malicious injury, a Class 3 felony, and unlawful injury, a Class 6
felony, appear on the crime list. Compliance in unlawful injury cases historically
has been higher than compliance for malicious injury, and this was again true in
FY1999. When departing from the guidelines, judges are more likely to exceed
the guidelines in unlawful injury cases but more likely to sentence below them
for malicious injury. Person crimes typically exhibit lower compliance than prop-
erty and drug crimes, but the compliance rate for first-degree murder was 85%,
one of the highest of all offenses. Only about two-thirds of aggravated sexual
battery (victim less than 13 years old) cases were sentenced within the guidelines,
while one in four was sentenced below them. All of the robberies on the list
yielded below average compliance. Grand larceny from a person yielded a much

higher compliance rate (77%) than the robbery crimes.

Half of the offenses listed in Figure 16 are property crimes, including two bur-
glaries. Burglary of an other structure (non-dwelling) with intent to commit
larceny (no weapon) demonstrated a higher compliance rate than the same bur-
glary committed in a dwelling (75% vs. 68%). Every fraud and larceny offense
listed in the table had a compliance rate at or above the overall compliance rate
in FY1999, with many reaching into the 80%-89% range. The most common of
these, grand larceny (not from person), registered a compliance rate of 83%, an
increase from 81% in FY1998.



Although simple possession of a Schedule I/II drug was the most common offense
among FY1999 guidelines cases, four other drug offenses are listed in Figure 16.
The offense of obtaining drugs by fraud had a compliance rate even higher than
that for possession, reaching nearly 85%. In FY1999, sentences for the sale or
distribution of a Schedule I/II drug (including possession of a Schedule III drug
with intent to distribute) comply with guidelines only 70% of the time, but this
is a significant improvement from the 65% compliance rate reported in FY1998.
In these sales-related cases involving Schedule I/II drugs, nearly a quarter of
offenders received a sentence below the guidelines recommendation. In many of
these mitigation cases, judges have deemed the offender amenable for placement
in an alternative punishment such as Boot Camp Incarceration or Detention Center
Incarceration, programs the General Assembly intended to be used for nonviolent

offenders who otherwise would be incarcerated for short jail or prison terms.

The last group of offenses listed in Figure 16 falls into the sentencing guidelines
miscellaneous offense group: hit and run, both types of felony habitual traffic
offender violations and possession of a gun by a convicted felon. Habitual traf-
fic offenders almost always receive a sentence within the guidelines recommen-
dation (84% and 85%). Hit and run also had a very high compliance rate (80%).
For felons possessing a firearm or concealed weapon, judges complied with the
guidelines at a lower rate (71%) and handed down sentences short of the guide-
lines recommendation in nearly all of the remaining cases. This offense was one
of the few offenses listed in Figure 16 to have dropped in compliance from
FY1998 to FY1999. The mitigation rate for this offense jumped substantially

during the same period.



A Compliance by Circuit

Since the inception of the truth-in-sentencing guidelines in 1995, compliance
rates and departure patterns have varied significantly across Virginia’s 31 judi-
cial circuits. FY1999 was no exception (Figure 17). The map and accompany-
ing table on the following pages identify the location of each judicial circuit in

the Commonwealth.

Overall, in FY1999, 16 of the state’s 31 circuits exhibited compliance rates in the
70% to 79% range, with an additional 11 circuits reporting compliance rates
better than 80%. Only four circuits had compliance rates below 70%. This
distribution has changed somewhat since the previous fiscal year, when only
seven circuits were at 80% or better and six circuits fell below 70%. Of the 31
judicial circuits, 24 had higher compliance rates in FY1999 than in FY1998. In
five circuits (Circuits 1, 4, 12, 13 and 16), compliance rates jumped by more

than five percentage points.

There are likely many reasons for the variations in compliance across circuits.
Certain jurisdictions may see atypical cases not reflected in statewide averages.
In addition, the availability of alternative or community-based programs cur-
rently differs from locality to locality. The degree to which judges follow guide-
lines recommendations does not seem to be primarily related to geography. The
circuits with the lowest compliance rates are scattered across the state and are
not concentrated in one region. Both high and low compliance circuits can be
found in close geographic proximity. However, the circuits in the Tidewater area
of Virginia typically have maintained compliance rates above the statewide aver-
age for several years. Chesapeake (Circuit 1), Virginia Beach (Circuit 2), Ports-
mouth (Circuit 3), Norfolk (Circuit 4), the Suffolk area (Circuit 5), Newport
News (Circuit 7) and Hampton (Circuit 8) all reported compliance rates over
80% in FY1999.

In FY1999, the highest compliance rate with the sentencing guidelines, 88 %,
was found in Newport News (Circuit 7). Newport News has registered the
highest compliance rate of all Virginia circuits every year since 1996. Newport
News is one of the five jurisdictions that submitted more than 1,000 truth-in-
sentencing guidelines cases to the Commission in FY1999. The others, Virginia
Beach (Circuit 2), Norfolk (Circuit 4), the City of Richmond (Circuit 13) and
Fairfax (Circuit 19), returned compliance rates between 79% and 82%, except

for the City of Richmond, which had a compliance rate of only 69%.



FiGure 17
Compliance by Circuit — FY1999
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\ Virginia Localities
and Judicial Circuits

Accomack ....viveiirireiiiinirisinannn

Albemarle ..ooeeeiiiiiiiiieeieieiiis

Alexandria ..o,

AMBErst wivvivmviiniecesisisisaacsnnes
Appomattox .......oeeeeriiieienns
Arlington ..ccceeeceieiisinennen

Bedford City .oovveeverenresnssnnenn
Bedford County .....cocecuevuniuins
Bland .... s
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FiGure 18

Compliance in Circuits Submitting
1,000 or More Guidelines Cases —
FY1998 and FY1999
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In each of the five circuits submitting 1,000 or more guidelines cases during
FY1999, compliance was higher this fiscal year than in the previous year. Com-
pliance in cases sentenced in Norfolk (Circuit 4) surged nearly six percentage
points during FY1999, the biggest increase recorded among these large circuits
(Figure 18). In the City of Richmond (Circuit 13), compliance improved by
more than five percentage points, while Fairfax (Circuit 19) and Virginia Beach
{Circuit 2) both reported a jump in compliance of four percentage points. Even
Newport News (Circuit 7), which already had the highest compliance rate of

any circuit, posted an increase in compliance.

The lowest compliance rates among guidelines cases in FY1999 were reported
in Circuit 29 (Buchanan, Dickenson, Russell and Tazewell counties), Circuit 6
(Sussex, Surry, Brunswick and Greensville counties), and Circuit 23 in Roanoke.
These circuits registered compliance rates of 60%, 62% and 63 %, respectively.
These circuits also had the lowest guidelines compliance in FY1998. In fact,
compliance in Circuit 29 dropped by more than three percentage points be-
tween FY1998 and FY1999. Circuit 29 was one of only two circuits whose
compliance rate dropped by more than a single percentage point during the last

fiscal year.

Of all Virginia’s circuits, Roanoke (Circuit 23) yielded the highest rate of miti-
gation in FY1999, 19%. Roanoke traditionally has reported low compliance
with the truth-in-sentencing guidelines, and mitigations from the guidelines are
nearly equal in number to aggravation sentences in the circuit. Of the five cir-
cuits with 1,000 or more cases in FY1999, Norfolk (Circuit 4) and Richmond
(Circuit 13) had the highest rate of mitigation, around 13% in each locality.

With regard to high mitigation rates, it would be too simplistic to assume that
this reflects an area with lenient sentencing habits. Intermediate punishment
programs are not uniformly available throughout the Commonwealth. Those
jurisdictions with better access to these sentencing options may be using them as
intended by the General Assembly: for nonviolent offenders who otherwise
would be incarcerated for short periods of time. Such sentences would appear

as mitigations from the guidelines.

Inspecting aggravation rates reveals that Circuit 29, in addition to having the low-
est compliance rate of all the circuits, reported the highest aggravation rate (23%)
in FY1999. Among the five circuits with 1,000 or more cases, Richmond’s aggra-

vation rate (18%) far exceeded the aggravation rates in the other large circuits.

Appendices 3 and 4 present compliance figures for fudicial circuits by each of the
12 sentencing guidelines offense groups.



Y Compliance under Midpoint Enhancements

Section 17.1-8085, formerly §17-237, of the Cade of Virginia describes the frame-
work for what are known as “midpoint enhancements,” which raise the score
on the sentencing guidelines worksheets in cases involving violent offenders,
thereby increasing the guidelines sentencing recommendation in those cases.
Midpoint enhancements are an integral part of the design of the truth-in-sen-
tencing guidelines. The objective of midpoint enhancements is to provide sen-
tence recommendations for violent offenders that are significantly greater than
the time that was served by offenders convicted of such crimes prior to the enact-
ment of truth-in-sentencing laws. Offenders who are convicted of a violent crime
or who have been previously convicted of a violent crime are recommended for
incarceration terms up to six times longer than offenders fitting similar profiles
served under the parole system during the period prior to its abolition. Mid-
point enhancements are triggered for homicide, rape, or robbery offenses, most
assaults and sexual assaults, and certain burglaries, when any one of these of-
fenses is the current most serious offense, also called the “instant offense.” Of-
fenders with a prior record containing at least one conviction for a violent crime
are subject to degrees of midpoint enhancements based on the nature and seri-
ousness of the offender’s criminal history. The most serious prior record receives
the most extreme enhancement. A

prior record labeled “Category II” FIGURE 19

contains at least one violent prior Application of Midpoint Enhancements — FY1999
felony carrying a statutory maximum

Midpoint Enhancement

enalty of less than 40 years, whereas
PR Y T\ Cases 20.9%

a “Category I” prior record includes
at least one violent offense with a
statutory maximum penalty of 40
years or more.

Cases without Midpoint Enhancements 79.1%
Because midpoint enhancements are
designed to target only violent of-
fenders for longer sentences, enhancements do not affect the sentence recom-
mendation for the majority of guidelines cases. Among the FY1999 cases, 79%
of the cases did not involve midpoint enhancements of any kind (Figure 19).
Only 21% of the cases qualified for a midpoint enhancement because of a cur-
rent or prior conviction for a felony defined as violent. The proportion of cases
receiving midpoint enhancements has not fluctuated greatly since the institution of
truth-in-sentencing guidelines in 1995. It has remained between 19% and 21%

over the last five years.



Of the FY1999 cases in which midpoint enhancements applied, the most com-
mon midpoint enhancement was that for a Category II prior record. Nearly
40% of the midpoint enhancements in FY1999 were of this type, applicable to
offenders with a nonviolent instant offense but a violent prior record categorized
as Category II (Figure 20). Another 15% of midpoint enhancements were attrib-
utable to offenders with a more serious prior record, known as a Category I
record. Cases of offenders with a violent instant offense but no prior record of
violence represented 28% of the midpoint enhancements in FY1999. The most
substantial midpoint enhancements target offenders with a combination of in-
stant and prior violent offenses. Over 11% qualified for enhancements for both a
current violent offense and a Category II prior record. Only a minority of cases
(6%) were targeted for the most extreme midpoint enhancements triggered by a
combination of a current offense of violence and a Category I prior record. Com-
pared to FY1998, a larger share of midpoint enhancements was related to Cat-
egory I and Category II records in FY1999 (49% vs. 54%), while a smaller
share could be associated with any of the midpoint enhancement involving a

violent instant offense.

Since the inception of the truth-in-sentencing guidelines, judges have departed
from the sentencing guidelines more often in midpoint enhancement cases than
in cases without enhancements. In FY1999, compliance was only 70% when
enhancements applied, significantly lower than compliance in all other cases
(79%). Although compliance in midpoint enhancement cases was relatively low
in FY1999, it was even lower in the previous fiscal year, when it was only 66%.
Despite the increase in compliance over the last year, compliance in midpoint
enhancement cases is suppressing the overall compliance rate. When departing
from enhanced guidelines recommendations, judges are choosing to mitigate in

three out of every four departures.

Ficure 20
Type of Midpoint Enhancement Received — FY1999

Category [ Record sl 14.6%
Category Il Record sl 39.8%
Instant Offense  E——— ] 28%
Instant Offense & Category Il [l 11.2%
Instant Offense & Category I Wl 6.4%



The sentencing recommendations produced by the guidelines come in the form
of ranges which allow judges to exercise certain discretion in sentencing and still
be in compliance with guidelines. Despite this, when sentencing in midpoint
enhancement cases in FY1999, judges departed from the low end of the guide-
lines range by an average of more than two years (25 months), with the median
mitigation departure at 14 months (Figure 21). Given the lower than average
compliance rate and overwhelming mitigation pattern, this is evidence that judges

feel the midpoint enhancements are too extreme in certain cases.

Compliance, while generally lower in midpoint enhancement cases than in other

cases, varies across the different types and combinations of midpoint enhance-

ments (Figure 22). In FY1999, as with FY1998, enhancements for a Category 11

prior record generated the highest rate of compliance of all the midpoint en-

hancements (73%). Compliance in cases receiving enhancements for a Category

I prior record was slightly lower (70%). FY1999 marked the first year that

compliance in Category I cases reached 70% or better. The most

severe midpoint enhancements, that for a combination of a current FiGure 21

violent offense and a Category I or Category II prior record, yielded Length of Mitigation Departures in Midpoint
compliance rates in the mid to upper 60% range (68% and 65%, Enhancement Cases - FY1999
respectively). Between FY1998 and FY1999, compliance improved B —
across all types of midpoint enhancements. Enhancements for a Median NS 14 Months
current violent offense exhibited the largest increase in compliance,

jumping from 60% in FY1998 to 67% in the most recent fiscal

year. During the same period, enhancements for a current violent offense and

enhancements for a combination of a current violent offense and Category I

prior record also yielded higher compliance rates in FY1999 than in FY1998 (up

by four percentage points each). In each category of midpoint enhancements,

FiGure 22
Compliance by Type of Midpoint Enhancement — FY1999*

Compliance Mitigation Aggravation Number of Cases
None 79.4% 8.6% 12.0% 15,552
Category II Record 73.2 20.6 6.2 1,635
Category I Record 70.2 25.7 41 600
Instant Offense 67.2 20.6 12.2 1,149
Instant Offense & Category II 64.9 25.3 9.8 459
Instant Offense & Category I 68.4 25.9 5.7 263

* Midpoint enhancements prescribe prison sentence recommendations for violent offenders which are significantly greater than
historical time served under the parole system during the period 1988 to 1992.



FiGURE 23

Most Frequently Cited Reasons for Mitigation in Midpoint

Enhancement Cases — FY1999

Alternative Sanction to Incarceration
Good Rehabilitation Potential
Cooperative with Authorities

Weak Case

Age of Offender

Plea Agreement

Facts of the Case

Minimal Prior Record

I 21.3%
I 12.2%
I 11%

I V7%
. 6.5%
N 55%

mitigation departures far exceed aggravation departures. In FY1999, however,

the mitigation rate for each type of enhancement declined from FY1998 levels.

The tendency for judges to impose sentences below the sentencing guidelines
recommendation in midpoint enhancement cases is readily apparent. Analysis
of departure reasons in cases involving midpoint enhancements, therefore, is
focused on downward departures from the guidelines (Figure 23). Such analysis
reveals that in FY1999 the most frequent reason for mitigation in these cases
was based on the judge’s decision to use alternative sanctions to traditional in-
carceration (21%). This reason for mitiga-
tion includes alternative sanctions ranging
from the Boot Camp, Detention Center, and
Diversion Center Incarceration programs to
substance abuse treatment, intensive super-

vised probation or a day reporting program.

— 3.7% In over 12% of the mitigation cases, the judge
I 83% sentenced based on the perceived potential
for rehabilitation of the offender. In more
than one out of every ten cases, judges cited

the defendant’s cooperation with authorities
in the current or other prosecutions. In about
9% of these cases, judges indicated that the
evidence against the defendant was weak or that a key witness refused to testify.
In both FY1998 and FY 1999, these four reasons for mitigation were used more

often than any other in midpoint enhancement cases.

N Sentencing and the 1997 Guidelines Revisions

In its 1996 Annual Report, the Commission presented several specific recom-

mendations regarding revisions to the sentencing guidelines. Under §17.1-803,
formerly §17-238, of the Code of Virginia, any such recommendations adopted
by the Commission becomes effective the following July 1, unless otherwise
acted upon by the General Assembly. Since the General Assembly did not revise
any of the Commission’s recommendations during its 1997 session, the changes
were incorporated into the guidelines as of July 1, 1997. This section will ad-

dress the impact of some of these changes on sentencing and compliance. The



new guidelines elements presented in the 1998 Annual Report and incorporated
into the guidelines system beginning July 1, 1999, are not examined in this re-

port, since little data is available to date.

Cocaine Sales Offenses

In 1996, based on specific departure reasons cited by judges in drug cases, to-
gether with input from other criminal justice professionals, the Commission
launched efforts to address concerns relating to the drug guidelines. Critics had
argued that drug sales of larger amounts deserve longer prison term recommen-
dations. Moreover, the reason most frequently cited by judges for imposing a
term above the guidelines in drug cases was the quantity of the drug sold. Re-
sponding to input of guidelines users, the Commission examined drug quantity
and its impact on sentencing. After careful review of the steps taken by the
Federal system and other states in this area, the Commission proposed a ticred

system to specifically account for drug quantity in cocaine sales-related offenses.

Beginning July 1, 1997, the drug guidelines were revised to increase the mid-
point recommendation by three years in cases involving the sale (§18.2-248(C))
of 28.35 grams (1 ounce) up to 226.7 grams of cocaine, and by five years if
226.8 grams (1/2 pound) or more were seized. Concurrently, the Commission
expanded the sentencing recommendation for cases of offenders convicted of
selling small amounts of cocaine {1 gram or less) who have no prior felony record.
In the cases of first-time felons selling 1 gram or less of cocaine, the Commission
created a dual sentencing recommendation. In FY1998 and FY1999, the guide-
lines recommended two sanctioning options in these cases. Judges could sen-
tence such an offender to the traditional term of incarceration recommended for
him or the judge could sentence the offender to one of the state’s Detention
Center Incarceration programs in lieu of traditional incarceration. The judge is
considered in compliance with the guidelines he if chose either one of these op-
tions. Detention Center Incarceration involves confinement in a secure facility
from four to six months and requires participation in a 20-week substance abuse
treatment program. Beginning July 1, 1999, the Commission expanded this
dual recommendation so that judges could also utilize the state’s Boot Camp
Incarceration Program as another option in sentencing first-time felons convicted
of selling small amounts of cocaine. Because this report focuses on guidelines
cases sentenced during the fiscal year ending June 30, 1999, the impact of this

latest change is not included in this analysis.
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In FY1999, the Commission received 102 cases that qualified for the three or
five year increase in recommendation for the sale of large quantities of cocaine.
Judges elected to sentence just over half (52%) of these offenders within the new
range recommended by the guidelines, and departed below the guidelines in nearly
all remaining cases. When sentencing below the new drug guidelines, judges
indicated in more than one-third of these large quantity cases that the offender
was sentenced to an alternative sanction and in one-fifth that the offender coop-
erated with authorities and/or aided in the prosecution of others. Use of alterna-

tive sanction programs in these cases increased between FY1998 and FY1999.

While compliance with new drug guidelines is relatively low and mitigation is
high, the addition of a drug quantity factor to the guidelines has had an effect on
sentencing outcomes in these cases. The proportion of offenders selling larger
quantities of cocaine who receive an effective sentence (imposed less any sus-
pended time) in excess of four years has increased dramatically, from 16% in
FY1997 to 41% in FY1999 (Figure 24). At the same time, the proportion of these
offenders sentenced to a short prison term (12 to 24 months) dropped significantly
(33% to 20%). The median prison sentence in large quantity cocaine cases has
doubled, increasing from two years to four years. Moreover, the proportion of
offenders given an alternative sanction program or no incarceration at all has
declined from 27% to 13% during the same period. Although compliance with
the drug guidelines has been lower for cases receiving the increased recommen-
dations for large quantity than for other cocaine sales cases, the modification has

had an impact on sentencing, resulting in harsher sanctions for some offenders.

FIGURE 24

Sentences for Felons Selling 28.35 Grams or More of Cocaine —
FY1997 and FY1999

No Incarceration/  |E—_———— 26.8%

Alternative Sanction 12.7%
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: 32.9%
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Incarceration mote than 24 [ 15.9%
and up to 48 months 1 23.5%
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I 15.9%
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Incarceration more than 48 months
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The other modification to the drug guidelines, targeting first-time felons con-
victed of selling a gram or less of cocaine, has also had an impact on sentencing
outcomes. The guidelines in effect during FY1999 provided a dual option rec-
ommendation in these low-level sale cases: either a traditional prison term (typi-
cally seven to 16 months) or Detention Center Incarceration. In FY1999, the
Commission received 259 drug cases in which the dual option recommendation
was applicable. Compared to FY1997, judges utilized the Detention Center
Incarceration program nearly five times more often in FY1999, 5% vs. 23%
(Figure 25). Moreover, use of the Diversion Center program has increased (0%
to 6%). The Diversion Center program, like Detention Center, is a four to six
month program that has a drug treatment component. Diversion Center oper-
ates as a work release program, allowing inmates to leave the center for jobs
during the daytime. The gradual expansion of available beds and program sites
for Detention Centers and Diversion Centers around the state between 1995 and
1999 has allowed judges to take advan-

| FY 1997
FY 1999

tage of alternative sentencing options for FIGURE 25

offenders deemed amenable to such pro- Sentences for First-time Felons Selling 1 Gram or Less of Cocaine —
grams. Clearly, the proportion of offend- FY1997 and FY1999*

ers receiving an incarceration term of 12

months or more has declined from Detention Center . 51% o,

FY1997 to FY1999 from 56% to 35%. Diversion Center 2% .

The intent of this modification was to af- P

ford judges the opportunity to sentence Boot Camp [t 78 3,61;?

first-time felons convicted of selling a gram No Incarceration/Probation _11115(;/1%

or less of cocaine to an alternative sanc- o

tion program, such as the Detention Cen- Incarceration less than 12 months St 10,

ter, and still be in compliance with guide- Incarceration 12 months or more = 55.6%
lines. It appears that, in many cases, judges e

have taken advantage of this new option. * Cases recommended for prison or detention center incarceration.

Sex Offenses Against Children
After the truth-in-sentencing guidelines became effective in 1995, sexual assault

offenses consistently exhibited one of the lowest compliance rates of all the guide-
lines offense groups. From January 1, 1995, through October 22, 1996, judges
elected to impose a sentence more severe than that recommended by the guide-
lines in nearly a third of sexual assault cases. At that time, the sentencing guide-

lines did not consider victim age in the guidelines computations. In 1996, the



FIGURE 26

Sentences for Sexual Assaults Against Victims

No Incarceration/
Alternative Sanction

Incarceration less than 12 months

Incarceration 12 to 24 months

Incarceration more than 24
and up to 48 months

Commission conducted a detailed analysis of sexual assault cases which revealed
that when the sex crime victimized a young person under the age of 13, judges
sentenced the offender to prison more frequently than recommended by guide-
lines. The Commission responded by modifying the sexual assault guidelines to

include a factor for victim age.

With the modification to the guidelines, sexual assault crimes committed against
victims under the age of 13 receive additional points on the guidelines worksheets
such that it is much more likely that the offender will be recommended for incar-
ceration, particularly a prison term. The Commission received 177 sexual as-
sault cases sentenced in FY1999 involving victims less than 13 and, in 67% of
them, judges complied with the new penalties recommended by guidelines. About
one-fourth (24%) of the offenders affected by the modification were given sen-
tences below the guidelines recommendation in the case. Instead of a pattern of
aggravation, the guidelines for sex offenses involving children under age 13 now

yield mitigation sentencing patterns.

Notwithstanding the emerging mitigation pattern in

sexual assault cases with young victims, the addition

Under Age 13 — FY1997 and FY1999 of the victim age factor to the sexual assault guide-
lines has had an impact on sentencing outcomes. The
—16220‘;6 proportion of offenders receiving a non-incarceration
sanction dropped from 20% in FY1997 to 16% in
[ 23.6%

162% FY1999, while those receiving a short term of incar-
e 22'217"/“40/ ceration (less than 12 months) declined from 24% to
R 16% (Figure 26). Conversely, the proportion of of-
TELBR fenders receiving sentences of more than 24 months

— 26.4%

Incarceration more than 48 months

M FY 1997 FY 1999

T up to 48 months has risen dramatically (from 8% to
20%). The intent of this modification was to recom-
mend more offenders convicted of sexual assault crimes
against young victims for terms of incarceration, par-
ticularly prison terms. It appears, given sentencing
outcomes in FY1999, that the change has resulted in

some shift in sentencing patterns for these offenses.



Habitual Traffic Offenses

Changes in the sentencing of habitual traffic offenders are not the result of any
changes to the sentencing guidelines directly but, instead, have resulted from
amendments to the Code of Virginia during the 1997 session of the General
Assembly. Revision of §46.2-357(B2 and B3) allows judges, at their discretion,
to suspend the 12-month mandatory minimum incarceration term for habitual
traffic crimes, and instead sentence offenders to one of the Detention Center,

Diversion Center or Boot Camp Incarceration programs.

The change in the Code gives judges the opportunity to suspend the mandatory
minimum penalty for those offenders they consider amenable to one of the alter-
native sanction programs. Of the 1,114 habitual traffic cases sentenced in FY1999,
almost 13% were sentenced to one of the alternative sanction programs allowed
in the Code (Figure 27). Since the modification, a smaller proportion of offend-
ers received a sentence equivalent to the 12-month mandatory minimum penalty
(67% down to 57%). The results indicate that judges are being selective in
utilizing the new sentencing options for habitual traffic offenders, sentencing

whom they believe are the most appropriate candidates to those programs.

Ficure 27
Sentences in Habitual Traffic Cases — FY1997 and FY1999
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"\ Juries and the Sentencing Guidelines

Virginia is one of only six states that allow juries to determine sentence length in
non-capital offenses. Since 1995 and implementation of the truth-in-sentencing
system, Virginia’s juries have typically handed down sentences more severe than
the recommendations of the sentencing guidelines. In fact, in FY1999, as in
previous years, a jury sentence was more likely to exceed the guidelines than fall
within the guidelines range. Some have speculated that many citizens may be
unaware of the abolition of parole and Virginia’s conversion to truth-in-sentenc-
ing, with its 85% minimum time served requirement. As a result, jurors may be
inflating sentences, under the assumption that only a portion of the term will be
served because of parole release. Moreover, juries are not allowed, by law, to
receive any information regarding the sentencing guidelines to assist them in

their sentencing decisions.

The Commission has monitored trends in the rate of jury trials in Virginia’s
circuit courts. Since FY1986, the overall rate at which cases in the Common-
wealth are adjudicated by a jury has been declining (Figure 28). Between FY1986
and FY1988, the overall rate of jury trials was above 6%. Starting in 1989,
however, the rate began a subtle decline. According to available data, the rate of
jury trials was just over 4% in FY1994. In 1994, the General Assembly enacted
provisions for a system of bifurcated jury trials. In bifurcated trials, the jury
establishes the guilt or innocence of the defendant in the first phase of the trial,
and then, in a second phase, the jury makes its sentencing decision. When the
bifurcated trials became effective on July 1, 1994 (FY1995), jurors in Virginia,
for the first time, were presented with information on the offender’s prior crimi-
nal record to assist them in making a sentencing decision. During the first year
of the bifurcated trial process, the overall rate of jury trials dropped slightly to

just under 4%, the lowest rate since the data series began.

FIGURE 28

Percentage of Jury Trials FY1986 — FY1999
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More recently, parole was abolished and truth-in-sentencing was instituted for
felony offenses committed on or after January 1, 1995. Among the early cases
subject to truth-in-sentencing provisions (FY1995), the overall rate of jury trials
sank to just over 1%. Truth-in-sentencing laws, however, were only in effect
during the last six months of FY1995, limiting the time for conclusion of jury
trials during that fiscal year. During the first complete fiscal year of truth-in-
sentencing (FY1996), just over 2% of the cases were resolved by jury trials, half
the rate of the last year before the abolition of parole. The introduction of truth-
in-sentencing appears to have resulted in a dramatic reduction in jury trials. The
rate of jury trials rose in FY1997 to nearly 3%, but in FY1998 and FY1999, the

rate has stabilized at just over 2%.

Inspecting jury trial rates by offense type reveals very divergent trends for per-

son, property and drug crimes. From FY1986 through FY1995 parole system

cases, the jury trial rate for crimes against the person (homicide, robbery, as-

sault, kidnapping, rape and sex assault) was typically three to four times the

rates for property and drug crimes,

which were roughly equivalent to one FIGURE 29

another (Figure 29). However, Virginia Percentage of Jury Trials by Offense Type FY1986 — FY1999
has witnessed a slow decline in the rates Parole System v. Truth-in-Sentencing (No Parole) System
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Ficure 30

Sentencing Guidelines Compliance in Jury Cases and Non-Jury Cases — FY1999

Jury Cases

Mitigation 13.3%

Compliance 40.9%

Aggravation 45.8%

the compliance rate for cases adjudicated by a judge or resolved by a guilty plea
exceeded 78% during the fiscal year, sentences handed down by juries fell into
compliance with the guidelines in only 41% of the cases they heard (Figure 30).
In fact, jury sentences were more likely to fall above the guidelines (46 %) than
within the guidelines (41%). Additionally, the rate of aggravation, or sentencing
above the guidelines recommendation, was four times that of non-jury cases.
This pattern of sentencing outcomes in jury trial cases has been consistent since

the truth-in-sentencing guidelines became effective in 1995.

Judges, although permitted by law
to lower a jury sentence, typically
Non-Jury Cases do not amend sanctions imposed
Mitigation 11.4% by juries. Judges modified jury sen-

tences in less than one-fourth of the
FY1999 cases in which juries found
the defendant guilty. Of the cases
in which the judge modified the

Aggravation 10.5%

Compliance 78.1% jury sentence, judges brought a
high jury sentence into compliance
with the guidelines recommendation
in only four out of ten modifications. In another four out of ten modification
cases, judges lowered the jury sentence but not enough to bring the final sentence

into compliance.

In those jury cases in which the final sentence fell short of the guidelines, it did
$0 by a median value of almost two years (Figure 31). In cases where the ulti-
mate sentence resulted in a sanction more severe than the guidelines recommen-
dation, the sentence exceeded the guidelines maximum recommendation by a
median value of more than three years. Although juries sentenced offenders to
terms which far exceeded the guidelines recommendation in many cases, the
median length of aggravation departure dropped by nearly a year between
FY1998 and FY1999.

FIGURE 31

Median Length of Durational Departures in Jury Cases — FY1999
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A SEX OFFENDER RISK ASSESSMENT
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During its 1999 session, the General Assembly passed Senate Joint Resolu- Justitia holding the scales

tion (SJR) 333 requesting the Commission to develop a risk assessment in- of justice and an Ibis.
strument for utilization in the sentencing guidelines for sex offenses. Such an
instrument can be used to identify those offenders who are likely to present
the greatest risk to public safety. An empirically-based risk assessment in-
strument can identify sex offenders who have the highest probability of
recidivating once they are released back into the community. With a risk
assessment instrument integrated into the sentencing guidelines, high-risk sex
offenders can be targeted for longer terms of incarceration, thereby enhanc-
ing public safety. Risk assessment can be viewed as an important component
to help maximize public safety while reserving the most expensive correc-
tional space for convicted sex offenders who represent the highest risk for

repeat criminal behavior.

The Commission’s study is ongoing. Analysis presented in this report must
be considered preliminary. Preliminary models are intriguing and reveal
additional paths for analysis that may prove fruitful in the development of
a statistical model to estimate risk of recidivism among Virginia’s sex of-
fenders. The Commission will continue to explore and assess models in the

coming months. Analysis is scheduled for completion in Spring, 2000.
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SENATE JOINT RESOLUTION NO. 333

Requesting the Virginia Criminal Sentencing Commission to develop a
risk assessment instrument for utilization in the sentencing guidelines for

sex offenses.

WHEREAS, research indicates that certain sex offenders are at high risk

for reoffense; and

WHEREAS, such sex offenders typically prey on vulnerable populations,

such as children; and

WHEREAS, it is important to identify and incapacitate, to the extent pos-

sible, these predatory sex offenders; and

WHEREAS, the Sentencing Commission has developed and piloted a risk
assessment instrument for certain offenses for purposes of providing alter-

natives to incarceration; and

WHEREAS, a similar assessment instrument could be used to determine
the range of sentences which should be imposed upon a convicted sex

offender based upon the risk for reoffending; now, therefore, be it

WHEREAS by the Senate, the House of Delegates concurring, that the
Virginia Criminal Sentencing Commission be requested to develop a risk
assessment instrument for utilization in the sentencing guidelines for sex
offenses. In developing the risk assessment instrument, the Commission
shall consider the impact of treatment interventions on the reduction of
sex offenses. The Commission shall collaborate with the Department of
Corrections in the development of such instrument. All agencies of the

Commonwealth shall provide assistance to the Commission, upon request.

The Commission shall complete its work in time to submit its findings
and recommendations to the Governor and the 2000 Session of the Gen-
eral Assembly as provided in the procedures of the Division of Legislative

Automated Systems.



% The Nature of Risk Assessment

In essence, criminal risk assessment is the estimation of an individual’s likelihood
of repeat criminal behavior and classification of offenders in terms of their rela-
tive risk of such behavior. Typically, risk assessment is practiced at an informal
level throughout the criminal justice system (e.g., judges at sentencing, prosecu-
tors when charging). Empirically-based risk assessment, however, is a formal
process. Based on statistical analysis of the characteristics, criminal histories
and patterns of recidivism among offenders, an instrument is developed from fac-
tors with a known level of success in predicting recidivism. The factors proving
statistically significant in predicting recidivism can be assembled on a risk assess-
ment worksheet, with scores determined by the relative importance of the fac-
tors in the statistical model. The instrument then can be applied to an offender

to determine that individual’s relative risk of continued criminal involvement.

Effectively, risk assessment means developing profiles or composites based on
overall group outcomes. Groups are defined by having a number of factors in
common that are statistically relevant to predicting the likelihood of repeat of-
fending. Those groups exhibiting a high probability of re-offending are labeled
high risk. This methodological approach to studying criminal behavior is an
outgrowth from life-table analysis used by demographers and actuaries and in

many scientific disciplines.

A useful analogy can be drawn from medicine. In medical studies, individuals
grouped by specific characteristics are studied in an attempt to identify the corre-
lates of the development or progression of certain diseases. The risk profiles for
medical purposes, however, do not always fit every individual. For example,
some very heavy smokers may never develop lung cancer. Similarly, not every
offender that fits the lower risk profile will refrain from criminal activity. No
risk assessment research can ever predict a given outcome with 100% accuracy.
Rather, the goal is to produce an instrument that is broadly accurate and pro-
vides useful additional information to decision makers. The standard used to
judge the success of risk classification is not perfect prediction. It is, instead, the
degree to which decisions made with a risk-assessment tool improve upon deci-

sions made without the tool.
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Failure, for the criminal justice system, is typically measured by a recidivist event.
Offender recidivism, however, can be measured in several ways. Potential mea-
sures vary by the act defined as recidivism and by the level of criminal justice
response. For instance, recidivism can be defined as any new offense, a new
felony offense, a new offense for a specific type of crime (e.g., a new sex offense),
or any number of other acts. The true rate at which offenders commit new
crimes likely will never be known, since not all crimes come to the attention of
the criminal justice system. Recidivism, therefore, is usually measured in terms
of a criminal justice response to a detected act. Recidivism measures range from

re-arrest to reconviction or even recommitment to prison.

The Commission considered very carefully how recidivism should be defined for
the study requested by SJR 333. To assist the Commission in its deliberations,
Commission staff conducted a thorough review of criminological literature on
recidivism among sex offenders. Several recidivism studies have found that a
portion of sex offenders (particularly those convicted of rape crimes) are subse-
quently charged with or convicted of a person crime, such as domestic assault,
robbery or kidnapping, but not necessarily a sex offense. The Commission felt
that it was important to define any crime against a person, not just a new sex
offense, as a recidivist act. In addition, several authors prominent in the field
emphasized the difficulty in measuring sex offense recidivism. Detection of sex
offense recidivism is adversely affected by several factors, including the reluc-
tance of victims to report the crime. Moreover, measuring recidivism based on
reconviction can be problematic. In sexual assault cases, victims and witnesses
may refuse to come forward to testify and, often, evidentiary problems exist,
particularly when the victim is very young. The difficulty in prosecuting sexual
assault cases often means that charges must be dropped or, in order to achieve a
conviction, reduced in a plea agreement. With the obstacles faced by the crimi-
nal justice system in prosecuting sex offenders, the Commission felt that measur-
ing recidivism by a new conviction would drastically underestimate the true rate

of recidivism among sex offenders.

The Commission wanted to select a measure of recidivism that reflected its con-
cern for public safety. The Commission believed that measuring recidivism by a
new arrest would more accurately reflect the true rate of repeat criminal behav-
ior among convicted sex offenders. Consequently, the Commission decided that
its operational definition of recidivism would be a new arrest for any crime against

a person, including any new sex offense.



\ Research Methodology

SJR 333 requests the Commission to develop a risk assessment instrument for
sex offenders that can be integrated into the sentencing guidelines. The results of
the recidivism study, therefore, must reflect the characteristics of offenders at the
time of sentencing. Studying sentenced offenders, however, is problematic in
conducting research on recidivism, particularly if the population of interest is
convicted sex offenders. In any given year, many sex offenders are sentenced to
serve long prison terms. Researchers would have to wait until offenders served
out their prison sentences and were released from incarceration in order to track
the offenders and study re-offense patterns. The Commission felt that studying
a group of sex offenders sentenced many years in the past would be prohibitive
due to the difficulty in obtaining detailed offense information from the distant
past. In addition, the Commission felt that such a group may not adequately
represent contemporary offense patterns and sentencing practices. Most recidi-
vism studies examine offenders released from incarceration during a particular
time period. However, the Commission could not use this method exclusively
because sex offenders released from incarceration during a given period differ in
many ways from sex offenders sentenced during the same period. Any risk as-
sessment instrument developed as the result of the study is to be applied to of-
fenders at the point of sentencing, not at release from incarceration. The Com-

mission had to develop an alternative approach.

To begin, 600 felony sex offenders convicted and sentenced during 1996 and
1997 were selected at random from the Pre-/Post-Sentence Investigation (PSI)
database. The PSI database contains a vast amount of offense and offender
information for nearly all felony cases sentenced in circuit courts around the
Commonwealth. The Commission did not include offenders convicted of mis-
demeanor sex crimes, any felony prostitution, adultery, or fornication crimes
(except incest). The Commission also excluded offenses of nonforcible sodomy
between two adults when there was no victim injury. Because females comprise
less than 2% of Virginia’s convicted sex offender population, female offenders

were excluded from the study as well.

A sample size of 400 is usually adequate to achieve the level of statistical accu-
racy sought by the Commission. The Commission, however, wanted to be sure
that enough recidivists would be captured in the sample to support detailed analy-
sis of the characteristics most associated with recidivist behavior. The Commis-
sion estimated that approximately 20% of sex offenders in the sample would be

recidivists. This estimate was based on two recidivism studies. A 1989 Virginia
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Department of Criminal Justice Services report found that 28% of rapists re-
leased from the state’s prisons were rearrested and 26 % were reconvicted for a
violent felony. More recently, the state of Washington, based on an eight-year
follow-up of sex offenders, reported that 19% of released prisoners and 11% of

adults placed on community supervision were convicted for a new person felony.

Guided by this information, it was estimated that approximately 20% of sex
offenders in the study would recidivate with a new arrest for a person or sex
offense. The Commission used this estimate to decide on the appropriate sample
size for the study. The Commission was also aware that it would be difficult to
obtain detailed offense and offender information on all the cases in the study.
Some information would simply be missing and some offender files would be
unavailable. In order to ensure a sufficient number of recidivists would be cap-
tured by the study, the Commission increased the sample size from 400 to 600.
Because the sampled cases closely reflect the characteristics of all sex offenders
convicted and sentenced in 1996 and 1997, the Commission will be able to gen-

eralize the results of the study to the population of these offenders.

In the next step, the Commission used the PSI database and the Department of
Corrections’ Offender Based State Correctional Information System (OBSCIS)
to identify offenders who were released from incarceration (or sentenced to pro-
bation without an accompanying incarceration term) during fiscal years (FY)
1990 through 1993. Using a sophisticated statistical technique, every case in the
sample of sentenced sex offenders was carefully matched to a similar case for an
offender released during FY1990-93. The technique matched offenders accord-
ing to a variety of offense and offender characteristics available on the auto-
mated data files. The objective was to match the sample of sentenced offenders
to cases of released offenders that most closely resembled the characteristics of
the sentenced offenders. The result was a group of released offenders who re-
flected the characteristics of the offenders sentenced in 1996 and 1997. It is the

released offenders who were then tracked for recidivism.

The Commission chose to examine cases of offenders released in FY1990 to
1993 in order to provide at least a five-year follow-up for all offenders in the
study. Whereas a three-year follow-up may be adequate for general studies of
recidivism, more than one study reviewed by Commission staff suggested that a
longer follow-up period is needed to track recidivism among sex offenders. These
studies found that a significant portion of sex offenders recidivate after the three

year window utilized by many recidivism studies.
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Automated data was supplemented in two ways. First, hard copies of the PSI
reports for the study cases were obtained in order to tease out rich offense detail
from the report’s narrative sections. The Commission was particularly inter-
ested in details relating to the circumstances of the offense, the offender’s rela-
tionship with the victim, victim injury and the offender’s criminal and family
history. Many of these details sought by the Commission are not maintained on
the automated data systems. Next, prior criminal history was supplemented by
examination of each offender’s criminal history “rap” sheet. Rap sheets from
the Central Criminal Records Exchange (CCRE) system maintained by the Vir-
ginia State Police and rap sheets from the FBD’s interstate CCRE system were also
used to track each offender for recidivism. Supplemental information was coded
and entered into a database for analysis. As anticipated, the Commission was
not able to obtain supplemental information for all cases in the study. In some
instances, the PSI had been purged or the Department of Corrections’ file con-
taining the PSI was being microfiched and was unavailable for review. In a few
cases, although the PSI was located, the narrative portions did not provide the
level of detail the Commission desired. Nineteen cases had to be excluded be-
cause a rap sheet could not be located or because manual review of the case
suggested that the match between the sentenced case and the released case was

inappropriate. In all, 581 cases were included in the recidivism analysis.

The Commission is utilizing three different statistical techniques to analyze the
recidivism data. The three methods are performed independently by different
analysts. The preliminary models generated by each method will be compared.
Differences will be identified, assessed and tested. In this way, the Commission
can be assured that the final model does not reflect spurious results associated
with a particular technique or with the style of any individual analyst. The
factors proving statistically significant in predicting recidivism can be assembled
on a risk assessment worksheet, with scores determined by the relative impor-

tance of the factors in the statistical model.

Analysis presented in this report must be considered preliminary. The Commission’s
work is ongoing. Preliminary models are intriguing and reveal additional paths for
analysis. The Commission will continue to explore and assess models in the com-
ing months. In addition, the Commission is obtaining FBI rap sheets for all offend-
ers in the study. The FBI rap sheets are vital to the Commission’s study because
they are the best way of identifying crimes committed outside of the Common-
wealth. The Commission feels that it is very important for the study to include
both prior criminal record and recidivist activity occurring outside Virginia. Data

coded to date reflects only crimes committed within the state.



4 Offender and Offense Characteristics

In order to study recidivism among sex offenders in Virginia, the Commission
tracked 581 sex offenders released from incarceration (or given probation with-
out incarceration) from FY1990 to FY1993. Commission staff examined a vari-
ety of offender and offense characteristics in order to gain a better understanding
of the circumstances surrounding sex offenses committed in Virginia and the

individuals convicted for these crimes.

Study cases can be categorized based on the most serious sex crime for which the
offender was convicted, sentenced and subsequently released (or given proba-
tion) between FY1990 and FY1993. This offense, the basis for inclusion in the
Commission’s study, is referred to as the “instant” offense. Of the 581 study
cases, the most common instant offense was aggravated sexual battery (Figure
32). Nearly one-third of the offenders in the study had been convicted of this
crime, which carries a 20-year statutory maximum penalty. More than 28% of
offenders had been convicted of a forcible rape or inanimate object penetration,
but another 13% were convicted of forcible sodomy. Forcible rape, forcible
sodomy, and inanimate object penetration offenses carry a maximum penalty of
life in prison. Over 14% of the study cases were based on a conviction for
indecent liberties with a child, a Class 6 felony with a five-year maximum pen-
alty. Carnal knowledge of a child, a Class 4 felony if the offender is an adult and
a Class 6 felony if the offender is a minor at least three years older than the

victim, appeared as the instant offense in 12% of the study cases.

FiGure 32

Number and Percentage of Cases by Offense

Cases Percent
Forcible Rape/Inanimate Object Penetration 165 28.4%
Forcible Sodomy 77 13.2
Aggravated Sexual Battery 177 30.5
Carnal Knowledge 69 11.9
Indecent Liberties 83 14.3

Other Sex Offenses 10 1.7



Sex offenders in the study received a broad array of punishments for the instant
offenses they committed, and the punishments varied by the type of instant of-
fense. Nearly all forcible rape and forcible sodomy offenders were sentenced to
incarceration of one year or more (Figure 33). While just over half of the aggra-
vated sexual battery offenders were given terms of one year or more, less than
half (40%) of offenders convicted of indecent liberties with a child were given
such a sanction. In fact,

one-third of indecent lib-

FiGure 33
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incarceration.

Among offenders in the study given an incarceration term of one year or more,
sentences varied considerably by offense. For offenders whose most serious sex
offense was forcible rape or object penetration, the median sentence (the middle
value, where half the sentences fall above and half below) was eight years
(Figure 34). Offenders in the study group served time under the parole system
and were eligible for discretionary parole release. In general, the length of time
served by these offenders was considerably less than the sentence pronounced in
the courtroom. Rapists in the study typically served less than five years. Offend-
ers convicted of forcible sodomy were sentenced, typically, to eight years in prison,
but served a little over four years before being released on parole. The median time
served for aggravated

sexual battery offenders

was less than 2'/2 years, de- Ficure 34
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FIGURE 35
Offender Characteristics
White
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Race

Age —————————— Under 20 years
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High School
More than High School

FIGURE 36
Type of Prior Criminal Record

Prior Misdemeanor Arrest

Prior Felony Arrest

Prior Misdemeanor Person Arrest
Prior Felony Person Arrest

Prior Misdemeanor Sex Arrest
Prior Felony Sex Arrest

Prior Misdemeanor Sex Conviction
Prior Felony Sex Conviction

Prior Adult Conviction
Prior Juvenile Adjudication

Prior Incarceration

Of the 581 offenders in the Commission’s study, nearly two-thirds were white.

More than 40% of the offenders were 34 years of age or older when they were

convicted of the instant offense (Figure 35). Fewer offenders fell into the younger

age categories. Only 21% of these offenders were ages 28 through 33, and 32%

were ages 20 to 27. Only 6% of sex offenders in the study were under age 20 at

the time of conviction. Despite the fact that the largest share of offenders were

in oldest age group, nearly 40% of the offenders had never been married at the

time they were convicted of the instant offense. Several recidivism studies re-

viewed by Commission staff found that single offenders recidivated at higher

rates than offenders who were or had been married. Commission staff will con-

tinue to explore this factor and its association with recidivism among offenders

in the study group.
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Of the sex offenders being stud-
ied, over half (55%) had not com-
pleted high school (Figure 35). At
the time of the instant offense,
nearly two-thirds (62%) of the
offenders held a full-time job and
about 20% were unemployed. A
court-appointed attorney repre-
sented about three of five offend-
ers in the study. This is generally
indicative of the offender’s income
level. In 1996, an offender living
alone must have had less than
$9,675 in average annual funds in
order to qualify for an attorney

appointed by the court.

The majority of sex offenders in
the study had some type of prior
criminal record at the time they
were convicted of the instant of-
fense. Most of the offenders
(71%) had at least one prior adult
conviction and approximately
16% had known juvenile delin-
quency adjudications (Figure 36).
Almost half (46%) of the sampled



offenders had previously been arrested for a felony, and 61% had a prior arrest
for a misdemeanor. Although 17% of the offenders had been arrested previ-
ously for a felony sex offense, only 5% had been convicted of a felony sex
offense. That less than a third of those previously arrested for a felony sex
offense had been convicted reveals the prosecutorial challenges related to many
sex offender cases. Nearly 40% of the sex offenders being studied had served

an incarceration term prior to the instant offense.

The Commission obtained hard copies of the PSI reports for the study cases and
extracted rich offense detail from each report’s narrative sections. The Commis-
sion was particularly interested in details relating to the offense behavior and the
victim not available on the automated data systems. For the 581 sex offenders in
the study, the Commission was able to identify 673 victims related to the instant
offenses. However, PSI narratives provided sufficient detail for only 650 vic-
tims. The data reveal that nearly two-thirds (60%) of the victims experienced
some kind of sexual penetration during the assault (Figure 37). When penetra-
tion was reported, it most often related to vaginal penetration (83%), although
more than one-quarter of the penctrations were committed orally. Multiple types
of penetration were recorded in some cases. For 9% of the victims, penetration
was attempted by the offender but not achieved. Well over one-third of the
victims (36%) were petted or fondled by the offender. For nearly 16% of the
victims, the offense involved some other form of behavior, such as exposure.
The Commission attempted to collect data on as many types of sex offense be-

haviors as could be identified in the PSI narrative.

FiGURE 37
Type of Sex Offense Behavior*

Petting or Fondling I 36%

Attempted Penetration [ 9%

Penerration ] 0%
Other [ 16%

Behavior

Vaginal | 83%
Anal [ 8%
Oral [ 27%

Unknown | .3%

Type of Penetration

* Analysis is based on the number of victims for which supplemental data is available (N=650).
These percentages do not sum to 100% because offenders could have committed multiple assaults
against the same victim.



FiGuRe 39

The majority of victims of the sexual assaults committed by offenders in the
study were minors. About 81% of the victims were under age 18 at the time of
the assault (Figure 38). When the age of a minor victim was identified, the

median age was 11 years. The median age for an adult victim was 24 years.

FIGure 38
Age of Victims*

Percent Median Age
Adult Victim 19.2% 24 years
Minor Victim 80.8% 11 years

* Analysis is based on the number of victims for which supplemental data is available (N=650).

The Commission is very interested in the types of injuries sustained by the vic-
tims of the sexual assaults under study. According to PSI information, half of the
victims were not injured by the assault (Figure 39). The probation officer, how-
ever, must complete the PSI based on knowledge of victim injury documented at
the time the PSI report was prepared. The probation officer writing the report
may not be aware of certain types of injuries, particularly emotional injury, sus-
tained by the victim. Based on PSI data, nearly one-fourth of the victims were
reported as having sustained emotional injury. Emotional injury is recorded by
the probation officer if the officer is aware that the victim met with some type of
counselor or psychiatrist as the result of the assault. Also, probation officers
often record emotional injury if the parents, guardians or other person with
knowledge of the victim reports some type of continuing trauma in the victim’s

life (e.g., bad dreams, behavioral

problems, anxiety attacks), even if

Most Serious Type of Victim Injury Sustained*

Death | 2%
Serious Physical [l 1%
Physical [ 8%
Emotional [N 23%
Threatened [ 7%
None [ 52 %
Unknown [ 9%

* Analysis is based on the number of victims for which supplemental data is available (N=650).

These percentages do not sum to 100% due to rounding.

formal counseling is not pursued.
Seven percent of the victims re-
ported having been threatened with
injury and 8% of the victims sus-
tained physical injury (injury leav-
ing visible bruising or abrasions or
requiring first-aid). For about 1%
of the victims, the assault resulted
in serious physical injury (injury
was life-threatening or resulted in
the loss or impairment of any limb

or organ)} or death.



Through its supplemental data collection efforts, the Commission attempted to
discover the mode or approach used by the offender to commit the sex offense.
The Commission’s supplemental data reveal that offenders in the study sample
were most likely to use a position of authority as the mode of committing the sex
offense (Figure 40). Forty-two percent of the victims in the study were assaulted
by offenders in a position of authority. This mode was recorded if the offender
did not use or threaten to use physical force, but the offender was responsible for
the health, welfare or supervision of the victim at the time of the offense. Offenses
committed through a position of authority typically involved a young child and a
step-parent or other relative. Seventeen percent of the victims were manipulated
by the offender. Manipulation was coded in the supplemental data if the of-
fender engaged in sexual activity while the victim was impaired, if the offender

used some type of deception, trickery or bribe (such as video games or candy), or

if the offender threatened to withdraw
love and affection. Only 8% of the vic-
tims were coerced by the offender into the
sex offense. For this study, coercion was
defined as forcing the victim to act in a
given manner by pressure, non-physical
threats, intimidation or domination with-
out physical force. More than one-fourth
of the victims experienced physical violence
during the assault, but another 16% were
threatened with physical violence if they

did not submit to the assault.

The Commission recorded information
relating to the location of each sex offense.
Of the offenses for which location could
be identified, only about one in five were
committed in a public place. One study
of sex offender recidivism reviewed by
Commission staff associated sexual assaults
committed in public places with higher
rates of recidivism. Overall, more than
two-thirds of the victims were assaulted in
a residence (Figure 41). Nearly a third of
the victims were assaulted in a residence
that they shared with the offender. For

18% of the victims, the assault took place

Ficure 40

Mode of Offense*
Position of Authoriy
Manipulation
Coercion
Threat of Violence
Physical Violence
Great Bodily Harm

Unknown

I 42 %
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I 16%
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* Analysis is based on the number of victims for which supplemental data is available (N=650).
These percentages do not sum to 100% because offenders could have committed multiple

assaults against the same victim.

FIGURE 41
Location of Sex Offense*

Victim’s & Offender’s Residence
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Outdoors
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* Analysis is based on the number of victims for which supplemental data is available (N=650).
These percentages do not sum to 100% because offenders could have committed multiple

assaults against the same victim.



at the home of the offender. Fifteen percent of the victims were assaulted in
their own homes by an offender who did not live there. Fourteen percent of the

crimes were committed outdoors or in a car.

The supplemental data collection revealed that only 15% of the victims did not
know the offender at the time of the assault. For over 80% of the victims, the
offender was known to the victim at the time of the offense (Figure 42). In fact,
for over one-third of the victims, the offender was a member of the family, such
as a step-parent. Twenty-one percent of the victims were minors assaulted by an
adult friend of the family, but another 6% of the victims were assaulted by their

mother’s boyfriend.

FIGURE 42
Offender’s Relationship to Victim*

Step-parent
Parent
Spouse/Ex-spouse
Other Relative
Adult Friend
Aquaintance
Boyfriend
Mother’s Boyfriend
Caretaker
Stranger

Other
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* Analysis is based on the number of victims for which supplemental data is available (N=650).

SJR 333 requests the Commission to consider the impact of treatment interven-
tion on the reduction of sex offenses. Unfortunately, after discussions with the
Department of Corrections, the Commission found that little formalized sex of-
fender treatment was available in Virginia’s prison system during the time period
the study group was incarcerated. Furthermore, using PSI reports, the Commis-
sion documented that only 12% of offenders in the study group had received some

type of sex offender treatment in the community prior to the instant offense.



Y Rates of Recidivism

The Commission’s study of recidivism examines offenders released from incar-
ceration {or given probation without incarceration) between FY1990 and FY1993.
Al offenders in the study were followed-up for at least five years. Offenders
who were released in FY1990 could be tracked for up to nine years in effort to
identify recidivist offense behavior. For this study, the operational definition of
recidivism is a new arrest for a person or sex crime (felony or misdemeanor).
Based on this measure, about one in three sex offenders in the study group re-
cidivated over the entire study period. Using a uniform five-year follow-up for
all offenders, the rate of recidivism for the study group was 28%. The following

analysis reports recidivism measured with a five-year follow-up period.

The Commission’s analysis reveals that recidivism rates vary somewhat by the
type of instant offense (Figure 43). Those offenders whose instant offense was
aggravated sexual battery were the most likely to re-offend within a five-year
time frame (32%). Offenders convicted of carnal knowledge or forcible rape/
object penetration recidivated
at nearly the same rate (30%
and 29%, respectively). Of FIGURE 43
those convicted of forcible sod-

omy, one in four were found to

Rate of Recidivism by Offense (Five Year Follow-up)

have recidivated within five
years. However, less than 20%
of those convicted of indecent
liberties were rearrested during

the five-year follow-up period.

The Commission’s data indicate
that younger offenders were
more likely to recidivate than
older offenders. More than
one-third (36%) of the offend-
ers under age 20 when con-
victed of the instant offense
were re-arrested for a new per-
son or sex crime within five

years after release (Figure 44).
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Almost 40% of those convicted between the ages of 20 and 27 were re-arrested
for such an offense. This contrasts with the much lower recidivism rates for the
older age groups. Sex offenders convicted for the instant offense between the
ages of 28 to 33 recidivated at a rate of 23%. Only 20% of offenders 34 and
older at conviction were re-arrested within the five-year time frame. Thus, of-

fenders in the oldest age category recidivated at the lowest rate overall.

Low levels of education attainment also appear to be correlated with higher
rates of recidivism. More than one in three (34%) offenders in the study group
who did not finish high school were arrested for a new person or sex offense
within five years following release, compared to about one in four (23%) of
those with a high school diploma, and about one in eight (13%) with more than
high school education (Figure 44).

In addition, the Commission found that offenders who had experienced a prior
mental health commitment (voluntary or involuntary) were less likely to recidi-
vate than those who had never been committed (19% vs. 30%). This may indi-
cate a willingness to seek treatment on the part of the offender or some benefit
derived from mental health treatment. This result is intriguing and warrants

further analysis.

FIGURE 44
Rate of Recidivism by Offender Characteristics (Five Year Follow-up)

Age ——————— Under 20 years [N —— 36%
20-27 years [ 39%
28 -33 years [ 23%
34 years or older [N 20%

Education — Less than High School SIS 34%
High School [N 23%
More than High School [N 13%

Prior Mental Health —— — Yes [ 19%
Commitment No [EEESSSSSSssmes——— 30%



The five-year rate of recidivism is also
associated with an offender’s prior
record at the time of conviction for the
instant offense (Figure 45). Offenders
in the study sample with a prior incar-
ceration were twice as likely to recidi-
vate as those who had not been previ-
ously incarcerated (40% vs. 20%).
Offenders with at least one prior ar-
rest for a person offense (whether a
felony or a misdemeanor) were also
nearly twice as likely to have recidi-
vated than those who did not have such

an arrest. It is interesting to note that

FIGURE 45

Rate of Recidivism by Prior Record Characteristics (Five Year Follow-up)

Prior Incarcerations
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Prior Felony Person Arrest

Prior Misdemeanor Sex Arrest

Prior Felony Sex Atrrest
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offenders having a prior arrest for a felony sex offense did not recidivate at a
substantially higher rate than those who had never been arrested for a felony sex
offense prior to the instant offense. While 30% of those with a prior felony sex

arrest did recidivate, 27% of offenders with no such prior arrest also recidivated.

The Commission’s supplemental data revealed that offenders who committed
their assaults through coercion or physical force recidivated at higher rates than
offenders who used other modes in their sexual assaults. More than one of every
three offenders using one of these offense modes were re-arrested for a new per-
son or sex offense within five years (Figure 46). For those who threatened
violence in order to commit their sex offense, the recidivism rate was 32%. Of-
fenders who used manipulation or their position of authority recidivated at some-
what lower rates. Twenty-eight percent of offenders who used manipulation, and
24% of those using their position of authority to facilitate a sex offense were

rearrested for a person or sex crime.

For offenders whose sex crime included Ficure 46

penetration, 34% were rearrested dur-

ing the five-year follow up period (Fig-
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\ Preliminary Models

The Commission’s study is ongoing. The Commission will continue to explore
and assess models in the coming months. In addition, the Commission has re-
quested FBI criminal history “rap” sheets for all offenders in the study group.
The FBI rap sheets are important for identifying crimes committed by these sex
offenders outside of the Commonwealth. Commission staff will code and ana-
lyze information provided by the FBI rap sheets as soon as they are received.

Thus, the models presented here must be considered preliminary.

To analyze this recidivism data, the Commission is using three sophisticated sta-
tistical methods. The three methods are performed independently by different
analysts. The preliminary models generated by each method will be compared.
Differences will be identified, assessed and tested. In this way, the Commission
can be assured that the final model does not reflect spurious results associated

with a particular technique or with the style of any individual analyst.

One of the statistical methods used by the Commission requires that all offend-
ers be tracked for the same length of time after release. When applying this
method, the Commission is using a five-year follow-up period in determining
recidivism. Any offender re-arrested for a person or sex crime within five years
of release is defined as a recidivist. Another method often used in recidivism
studies allows researchers to utilize varying follow-up periods. This means that
Commission staff can utilize the entire study period (through June 1999) to look
for recidivist behavior, even if some offenders are tracked for only five years
while others are tracked for as long as nine years. Both statistical methods allow
multiple factors to be included in the model simultaneously as predictors. As a
result, an offender’s re-arrest probability can be determined using the unique

contribution of several factors to that offender’s overall likelihood of recidivism.

Using the method requiring a uniform five-year follow-up period, a model with
eight significant factors emerged from the preliminary analysis. Figure 47 dis-
plays these eight factors according to their relative importance in the statistical
model. In this model, the age of the offender at conviction is the single most
important factor in predicting recidivism. Within the study group, younger of-
fenders recidivated at higher rates. The mode of the offense is also very impor-
tant in predicting recidivism. The form of this variable and its significance in the
model reveal that offenders who used physical force to commit the instant of-
fense were more likely to recidivate than those who did not. Furthermore, of-

fenders who committed the instant offense through coercion, threat of violence
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or manipulation were more likely to recidivate than offenders who committed
the instant offense through a position of authority. Having a prior record with
at least one misdemeanor arrest for a person or sex crime (e.g., assault and bat-

tery, indecent exposure, etc.) is also highly predictive of recidivism in this model.

The preliminary model produced by the method with a uniform five-year fol-
low-up also includes other factors. Having less than a high school education is
statistically significant in predicting recidivism, although it is only about half as
important as age in the model. Assaulting a victim under the age of 14 also
significantly contributes to the prediction of recidivism among sex offenders in
the study group. Almost as important as victim age is the factor relating to
penetration or attempted penetration of the victim. In the study group, offend-
ers whose sex offense involved penetration or attempted penetration of at least
one of their victims recidivated at higher rates than those whose offense did not
involve this element. In addition, a factor relating to mental health commit-
ments emerged in this model. The Commission’s data reveal that offenders who
had experienced a prior mental health commitment (voluntary or involuntary)
were less likely to recidivate than those who had never been committed. This
may indicate a willingness to seek treatment on the part of the offender or some
benefit derived from mental health treatment. This result is intriguing and war-
rants further analysis. Finally, having served an incarceration term prior to the

instant offense is also associated with higher recidivism rates in this model.

FIiGuRe 47

Preliminary Model Using Five Year Recidivism Measure:
Significant Factors in Assessing Risk by Relative Degree of Importance

Offender age at conviction
Maode of offense

Prior person/sex misdemeanor arrest

Less than high school education

. Prior incarceration



The method allowing for varying follow-up periods yielded a slightly different
preliminary model. Figure 48 displays the significant factors according to their
relative importance in the statistical model. Both models contain eight factors,
only four of which are the same. Using this alternative method, having a juvenile
record of delinquency is the most important factor in predicting recidivism among
offenders in the study group. Almost as important in this model, however, is the
offender’s age at conviction, which appeared as the strongest predictive factor in
the previous method. Having a prior record with at least one misdemeanor
arrest for a person or sex crime is also highly predictive of recidivism, an out-

come consistent with the model produced through the other statistical method.

The preliminary model developed with the method allowing for varying lengths
of follow-up includes other factors as well. Using this method, alcohol abuse is
statistically significant in predicting recidivism, although it is only about half as
important as juvenile record and age in the model. As with the previous prelimi-
nary model, offenders who had experienced a prior mental health commitment
(voluntary or involuntary) were less likely to recidivate than those who had never
been committed. Analyzing the data with this method reveals the same relation-
ship between the mode used by the offender to commit the offense and subse-
quent recidivism that was found using the previous method. However, two fac-
tors emerged in this preliminary model that did not appear in the model based
on the previous method. Using this method, the model includes a factor measur-
ing the number of prior probation terms completed by the offender. This prior
record factor captures the number of terms of probation the offender has suc-

cessfully completed prior to the instant offense. It can be used as a measure both

FIGURE 48

Preliminary Model Using Five to Nine Year Recidivism Measure:
Significant Factors in Assessing Risk by Relative Degree of Importance

Juvenile record of deli ncy

erson/sex misdemeanor arrest



of contact with the criminal justice system and of successful supervision out-
come. Finally, in this preliminary model, vaginal penetration of the victim is found

to be a significant predictor of recidivism among offenders in the study group.

The results of the Commission’s preliminary work are intriguing and suggest
new paths for analysis that may prove fruitful in the development of a statistical
model to estimate risk of recidivism among Virginia’s sex offenders. The Com-
mission will continue its study over the coming months. Additional models of
recidivism will be explored and assessed. Developing a model with statistically
significant factors does not mean, however, that such a model is substantively
meaningful or useful in a practical way. The Commission must assess whether
an empirically-based risk assessment instrument developed as the result of the
current study can serve to improve judicial decision making that is conducted
without such a risk assessment instrument. It is important to the Commission
that any risk assessment instrument integrated into the sentencing guidelines be
a useful and viable tool for judges as they make sentencing decisions for offend-

ers convicted of sex offenses in Virginia’s circuit courts.

The Commission’s plan for completing the study is tentative and depends on the
results of the recidivism analysis. Final Commission review of this research will
take place in the spring. If the Commission determines that a useful sex offender
risk assessment instrument can be developed, it will be integrated into the sen-

tencing guidelines that become effective July 1, 2000.



YWNONVIOLENT OFFENDER
RISK ASSESSMENT

A Introduction

In 1994, as part of the reform legislation which instituted truth-in-sentencing,
the General Assembly charged the Commission to study the feasibility of us-
ing an empirically-based risk assessment instrument to select 25% of property
and drug offenders for alternative (non-prison) sanctions (§17.1-803). Such
an instrument can be used to identify those offenders who are likely to present
the lowest risk to public safety. After analyzing the characteristics and histori-
cal patterns of recidivism of larceny, fraud and drug offenders, the Commis-
sion developed a risk assessment tool for integration into the existing sentenc-
ing guidelines system. The risk assessment instrument identifies those offend-
ers recommended by the sentencing guidelines for a term of incarceration who
have the lowest probability of being reconvicted of a felony crime. These
offenders are then recommended for sanctions other than traditional incar-
ceration in prison. Risk assessment can be viewed as an important component
to help maximize the utilization of alternative punishments for nonviolent
offenders while minimizing threat to public safety and reserving the most ex-
pensive correctional space for the state’s violent offenders. The risk assess-
ment component of the guidelines system is currently being pilot tested in

several circuits around the Commonwealth.
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A Development of the Risk Assessment Instrument

To develop the risk assessment instrument for nonviolent offenders, the Com-
mission studied a random sample of over 2,000 fraud, larceny and drug offend-
ers who had been released from incarceration between July 1, 1991 and Decem-
ber 31, 1992. Recidivism was defined as reconviction for a felony within three
years of release from incarceration. Sample cases were matched to data from the
pre-/post-sentence investigation (PSI) database to determine which offenders had

been reconvicted of a felony crime during the three-year follow-up period.

Construction of the risk assessment instrument was based on statistical analysis
of the characteristics, criminal histories and patterns of recidivism of the fraud,
larceny and drug offenders in the sample. The factors proving statistically sig-
nificant in predicting recidivism were assembled on a risk assessment worksheet,
with scores determined by the relative importance of the factors in the statistical
model. The Commission, however, chose to remove the race of the offender
from the risk assessment instrument. Although it emerged as a statistically sig-
nificant factor in the analysis, the Commission viewed race as a proxy for social
and economic disadvantage and, therefore, decided to exclude it from the final
risk assessment worksheet. The total score on the risk assessment worksheet
represents the likelihood that an offender will be reconvicted of a felony within
three years. Offenders who score the lowest number of points on the worksheet
are less likely to be reconvicted of a felony than offenders who have a higher

total score.

The Commission adopted a scoring threshold of nine points on the risk assess-
ment scale. In the analysis used to construct the scale, offenders who scored nine
points or less on the risk assessment instrument had a one in eight chance of
being reconvicted for a felony crime within three years. Moreover, the
Commission’s analysis suggested that a threshold of nine points would satisfy
the legislative goal of diverting 25% of nonviolent offenders from incarceration

in a state prison facility to other types of sanctions.



The risk assessment worksheet is completed for fraud, larceny and drug offend-
ers who are recommended for some period of incarceration by the guidelines and
who satisfy the eligibility criteria established by the Commission. Offenders with
any current or prior convictions for violent felonies (defined in §17.1-803) and
offenders who sell an ounce or more of cocaine are excluded from risk assess-
ment consideration. When the risk assessment instrument is completed, offend-
ers scoring nine points or less on the scale are recommended for sanctions other
than traditional incarceration. The instrument itself does not recommend any
specific type or form of alternative punishment. That decision is left to the dis-
cretion of the judge and may depend on program availability. In these cases,
judges are considered in compliance if they sentence within the recommended
incarceration range or if they follow the recommendation for alternative punish-
ment. For offenders scoring over nine points, the original recommendation for

incarceration remains unchanged.

A Implementation of Risk Assessment

The risk assessment instrument has been implemented in six judicial circuits that
have agreed to participate as pilot sites. On December 1, 1997, Circuit 5 (cities
of Franklin and Suffolk and the counties of Southampton and Isle of Wight),
Circuit 14 (Henrico), and Circuit 19 (Fairfax) became the first circuits to use the
risk assessment instrument. Three months later, Circuit 22 (city of Danville and
counties of Franklin and Pittsylvania) joined the pilot project. In the spring of
1999, Circuit 4 (Norfolk) and Circuit 7 (Newport News) began using the instru-
ment, bringing the number of pilot sites to six. The circuits pilot testing risk
assessment represent large and small jurisdictions, urban and rural areas and

different geographic regions of the state.

During the pilot phase, application of the risk assessment instrument is being
closely monitored. The Commission will be interested in gauging the instrument’s
impact on judicial decision-making, sentencing outcomes and criminal justice

system resources.
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Between December 1, 1997, and September 30, 1999, the Commission received

4,019 fraud, larceny and drug guidelines cases from the six pilot circuits (Fig-

ure 49). Over one-third of the cases have come from Circuit 19 (Fairfax) and
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more than one-fourth from Circuit 14 (Henrico). Of the two
newest pilot jurisdictions, Circuit 4 (Norfolk) has submitted
nearly twice as many cases as Circuit 7 (Newport News). Of
the three offense groups, drug cases represent the largest share,
more than 44% (Figure 50). Nearly 37% of the cases are for

larceny crimes. The remaindet, 19%, are fraud cases.

Not all fraud, larceny and drug offenders are eligible for risk
assessment. Offenders recommended by the guidelines for
probation with no active incarceration term are excluded, since
the instrument was designed to assess the risk of offenders
recommended for confinement. Of the fraud, larceny and
drug cases received, 2,458 out of the 4,019 (61%) were rec-
ommended for some period of incarceration by the guidelines.
Offenders who do not satisfy the Commission’s eligibility cri-
teria are also excluded. Offenders who have current or prior
convictions for violent felonies or whose current offense in-
volves the sale of an ounce or more of cocaine are not eligible
for risk assessment. Between December 1, 1997, and Septem-
ber 30, 1999, 1,919 offenders satisfied the Commission’s eli-
gibility criteria and were deemed eligible for risk assessment
screening. It should be noted that for 339 of the cligible of-
fenders the risk assessment worksheet was not completed,
despite the offenders’ eligibility to participate in the assess-

ment project.

Offenders scoring nine points or less on the risk assessment worksheet are recom-

mended for sanctions other than traditional incarceration. Among the offenders

screened with the risk assessment instrument to date, 24 % have scored at or below

the nine-point threshold and, therefore, have been recommended for alternative

punishments. The average risk score for screened offenders was 12 points.



Risk assessment cases can be categorized into four groups based upon whether
the offender was recommended for an alternative sanction by the risk assess-
ment instrument and whether the judge subsequently sentenced the offender to
some form of alternative punishment. Of the offenders screened with the risk
assessment instrument, 12% were recommended for, and were sentenced to, an
alternative punishment (Figure 51). Another 12% were sentenced to a tradi-
tional term of incarceration despite being recommended for an alternative sanc-
tion by the risk assessment instrument. In 15% of the

screened cases, the offender was not recommended for FIGURE 51

an alternative punishment but was sentenced to one. Recommended and Actual Dispositions to Alternative Sanctions
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good candidates for alternative sanctions. Nearly 61%
of the screened offenders were not recommended for an Not Recommended

i i _ ) for Alternative 15.4% 60.8%
alternative and judges concurred in these cases by uti- S

lizing traditional incarceration.

Judges are not obligated to follow the recommendation of the risk assessment
instrument. When offenders are recommended for an alternative but not sen-
tenced to one, judges are asked to communicate their reasons for not choosing
an alternative punishment. The reasons cited by judges may help the Commis-
sion to identify circumstances in which judges disagree with the risk assessment
recommendation most often. This information may be useful in improving the
instrument as a sentencing tool. In nearly two-thirds of these cases, however,
judges do not cite a reason for choosing traditional incarceration instead of an
alternative sanction. Where a reason was cited, judges most often questioned
the offender’s medical or psychological suitability or referred to the offender’s
refusal to participate in alternative punishment programming (9% of the cases).
Virginia law permits offenders to refuse certain programs. Other reasons for
sentencing offenders to incarceration included the offender’s criminal lifestyle or
history of criminality, or that the offender had previous convictions for the same
crime as the instant offense (7%). In other cases, judges perceived the quantity

or purity of the drug involved in the case to warrant traditional incarceration (4%).



A Independent Evaluation of Risk Assessment

The National Institute of Justice, an agency of the United States Justice Depart-
ment, has awarded the National Center for State Courts in Williamsburg, Vir-
ginia, a grant to evaluate the development and impact of the risk assessment
instrument. The project will be the first comprehensive evaluation that exam-
ines how risk assessment and alternative sanctions are integrated into a sentenc-
ing guidelines structure, and the effect this has on the criminal justice system.
The evaluation results should have considerable implications for policymakers
and practitioners, since no other structured sentencing system in the nation uti-
lizes an empirically-based risk assessment tool to identify offenders with the lowest
probability of recidivating for diversion into sanctions other than traditional

incarceration.

The evaluation has three goals: 1) to evaluate the development of the risk assess-
ment instrument; 2) to evaluate the implementation, use and effectiveness of the
instrument; and 3) to establish a database and methodology for a complete fol-
low-up study on recidivism for offenders recommended for alternative sanctions

as the result of risk assessment.
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In the five years since the inception of Virginia’s truth-in-sentencing system,
the Commission has continually examined the impact of truth-in-sentencing

laws on the criminal justice system in the Commonwealth. Legislation passed

ing Commission offices.

by the General Assembly in 1994 radically altered the way felons are sen-
tenced and serve incarceration time in Virginia. The practice of discretionary
parole release from prison was abolished, and the existing system of awarding
inmates sentence credits for good behavior was eliminated. Virginia’s truth-
in-sentencing laws mandate sentencing guidelines recommendations for vio-
lent offenders (those with current or prior convictions for violent crimes) that
are significantly longer than the terms violent felons typically served under the
parole system, and the laws require felony offenders, once convicted, to serve
at least 85% of their incarceration sentences. Since 1995, the Commission
has carefully monitored the impact of these dramatic changes on the state’s
criminal justice system. Overall, judges have responded to the sentencing guide-
lines by complying with recommendations in three out of every four cases,
inmates are serving a larger proportion of their sentences than they did under
the parole system, violent offenders are serving longer terms than before the
abolition of parole, the inmate population is not growing at the record rate of
the early 1990s, and the numbers and types of alternative sanction programs
have been expanded to provide judges with numerous sentencing options. Five
years after the enactment of truth-in-sentencing laws in Virginia, there is sub-

stantial evidence that the system is achieving what its designers intended.
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N Impact on Percentage of Sentence Served for Felonies

The reform legislation that became effective January 1, 1995, was designed to
accomplish several goals. One of the goals of the reform was to reduce drasti-
cally the gap between the sentence pronounced in the courtroom and the time
actually served by a convicted felon in prison. Prior to 1995, extensive good
conduct credits combined with the granting of parole resulted in many inmates
serving as little as one-fourth of the sentence imposed by a judge or a jury. To-
day, under the truth-in-sentencing system, parole release has been eliminated
and each inmate is required to serve at least 85% of his sentence. The system of
earned sentence credits in place since 1995 limits the amount of time a felon can

earn off his sentence to 15%.

The Department of Corrections (DOC) policy for the application of earned sen-
tence credits specifies four different rates at which inmates can earn credits: 4%
days for every 30 served (Level 1), three days for every 30 served (Level 2), 1%
days for every 30 served (Level 3) and zero days (Level 4). Inmates are automati-
cally placed in Level 2 upon admission into DOC, and an annual review is per-
formed to determine if the level of earning should be adjusted based on the inmate’s

conduct and program participation in the preceding 12 months.

Analysis of earned sentenced credits being accrued by inmates sentenced under
truth-in-sentencing provisions and confined in Virginia’s prisons on December
31, 1998, reveals that more than half (55%) are earning at Level 2, or three days
for every 30 served (Figure 52). Only 28% of inmates are earning at the highest
level, Level 1, gaining 42 days for every 30 served. A much smaller proportion
of inmates are earning at Levels 3 and 4. About 7% are earning 1¥2 days for 30
served (Level 3), while 10% are earning no sentence credits at all (Level 4).
Based on this one-day “snapshot” of the prison population, inmates sentenced
under the truth-in-sentencing system are, on average, serving just under 91% of

the sentences imposed in Virginia’s courtrooms. The rates of earned sentence

FIGURE 52

Levels of Eatned Sentence Credits among Prison Inmates, (December 31, 1998)

Level Days Earned Percent
Level 1 4.5 days per 30 served 28.0%
Level 2 3.0 days per 30 served 54.9
Level 3 1.5 days per 30 served 7.1

Level 4 0 days 10.0
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credits do not vary significantly across major offense groupings. For instance,
larceny and fraud offenders, on average, are earning credits such that they are
serving almost 91% of their sentences, while inmates convicted of robbery are
serving about 92% of their sentences. Inmates incarcerated for drug crimes are
serving 90%. The rates at which inmates were earning sentence credits at the end
of 1998 closely reflect those recorded at the end of 1997.

Under truth-in-sentencing, with no parole and limited sentence credits, inmates
in Virginia’s prisons are serving a much larger proportion of their sentences in
incarceration than they did under the parole system. For instance, offenders
convicted of first-degree murder under the parole system, on average, served less
than one-third of the effective sentence (imposed sentence less any suspended
time). Under the truth-in-sentencing system, first-degree murderers typically are
serving more than 93% of their sentences in prison (Figure 53). Robbers, who
on average spent less than one-third of their sentences in prison before being
released under the parole system, are now serving neatly 92% of the sentences
pronounced in Virginia’s courtrooms. Property and drug offenders are also serv-
ing a larger share of their prison sentences. Although the average length of stay
in prison under the parole system was less than 30% of the sentence, larceny
offenders convicted under truth-in-
sentencing provisions are serving al- FiGure 53
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selling a Schedule I/TT drug like co-
caine, offenders typically served only 1st Degree Murder
about one-fifth of their sentences

. 2nd Degree Murder
when parole was in effect. Under
truth-in-sentencing, offenders con- Voluntary Manslaughter

victed of selling a Schedule I/II drug,

Forcible Rape/Sodomy
on average, are serving 90% of the
sentences handed down by judges hdalicieus {Nounding
and juries in the Commonwealth. Robbery
The impact of truth-in-sentencing on
the percentage of sentence served by Busglary
prison inmates has been to reduce Sale Schedule I/IT Drug

dramatically the gap between the .
Sale Marijuana

sentence ordered by the court and the

time actually served by a convicted Larceny

Parole system data represents FY 1993
prison releases; truth-in-sentencing
data is derived [rom rate of sentence
credits earned among prison immates
as of Decentber 31, 1998.

Average Percent of Sentence Served — Parole System v. Truth-in-Sentencing

85%

Parole System

M Truth-in-Sentencing

felon in prison.

0 25% 50%

75% 100%



Cavalori Rudolfo Nolli's sculp-

ture is described as follows:
“The central figure is Justice.
To the left is a person begging
for mercy, and next are the
legislators of the law. On the
other side of Justice is a fig-
ure showing gratitude, then a
man and a bull, two children
holding a stack of wheat, all
representing prosperity and
abundance where there is law

and justice.”

Y Impact on Incarceration Periods Served by Violent Offenders

Eliminating the practice of discretionary parole release and restructuring the sys-
tem of sentence credits created a system of truth-in-sentencing in the Common-
wealth and diminished the gap between sentence length and time served, but this
was not the only goal of sentencing reform. Targeting violent felons for longer
prison terms than they had served in the past was also a priority of the designers
of the truth-in-sentencing system. The truth-in-sentencing guidelines were care-
fully crafted with a system of scoring enhancements designed to yield longer
sentence recommendations for offenders with current or prior convictions for
violent crimes, without increasing the proportion of convicted offenders sen-
tenced to the state’s prison system. When the truth-in-sentencing system was
implemented in 1995, a prison sentence was defined as any sentence over six
months. With scoring enhancements, whenever the truth-in-sentencing guide-
lines call for an incarceration term exceeding six months, the sentences recom-
mended for violent felons are significantly longer than the time they typically
served in prison under the parole system. Offenders convicted of nonviolent
crimes with no history of violence are not subject to any scoring enhancements
and the guidelines recommendations reflect the average incarceration time served
by offenders convicted of similar crimes during a period governed by parole

laws, prior to the implementation of truth-in-sentencing,.

The truth-in-sentencing guidelines were designed to recommend longer sentences
for violent offenders without increasing the proportion of felons sentenced to
prison, and judges have responded to the guidelines by complying with recom-
mendations at very high rates, particularly in terms of the type of disposition
recommended by the guidelines. Overall, since the introduction of truth-in-sen-
tencing, offenders have been sentenced to incarceration in excess of six months
slightly less often than recommended by the guidelines. For the years FY1997
through FY1999, the guidelines recommended that 79% of offenders convicted



of crimes against the person serve more than six months, while 76% received
such a sanction (Figure 54). The difference between recommended and actual
rates of incarceration over six months has been larger in property and drug cases
than for person crimes. Over the last three fiscal years (FY1997-FY1999), the

guidelines recommended 42% of property offenders for terms over six months

and 36% of them were sentenced accord-

ingly. For drug crimes, offenders were rec- FIGURE 54
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tive Punishment Options in this chapter for
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programs under truth-in-sentencing.

Overall, there is considerable evidence that the truth-in-sentencing system is achiev-
ing the goal of longer prison terms for violent offenders. In the vast majority of
cases, sentences imposed for violent offenders under truth-in-sentencing provi-
sions are resulting in substantially longer lengths of stay than those seen prior to
sentencing reform. In fact, a large number of violent offenders are serving two,
three or four times longer under truth-in-sentencing than criminals who commit-

ted similar offenses did under the parole system.

The crime of first-degree murder illustrates the impact of truth-in-sentencing on
prison terms served by violent offenders. Under the parole system (1988-1992),
offenders convicted of first-degree murder who had no prior convictions for
violent crimes were released typically after serving twelve and a half years in
prison, based on the time served median (the middle value, where half of the
time served values are higher and half are lower). Under the truth-in-sentencing

system (FY1997-FY1999), however, first-degree murderers having no prior
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convictions for violent crimes have been receiving sentences with a median time
to serve of 35 years (Figure 55). In these cases, time served in prison has tripled

under truth-in-sentencing.

Virginia’s truth-in-sentencing system has had an even larger impact on prison
terms for violent offenders who have previous convictions for violent crimes.
Offenders with prior convictions for violent felonies receive guidelines recom-
mendations substantially longer than those without a violent prior record, and
the size of the increased penalty recommendation is linked to the seriousness of
the prior crimes, measured by statutory maximum penalty. The truth-in-sen-
tencing guidelines specify two degrees of violent criminal records. A previous
conviction for a violent felony with a maximum penalty of less than 40 years is a
Category Il prior record, while a past conviction for a violent felony carrying a
maximum penalty of 40 years or more is a Category I record. The crime of first-
degree murder can be used to demonstrate the impact of these prior record en-
hancements. First degree murderers with a less serious violent record (Category
11), who served a median of 14 years when parole was in effect (1988-1992),
have been receiving terms under truth-in-sentencing (FY1997-1999) with a me-
dian time to serve of nearly 62 years. Offenders convicted of first-degree murder
who had a previous conviction for a serious violent felony (Category I record)
currently are serving terms with a median of 96 years under truth-in-sentencing,

compared to the 15 years typically served during the parole era.

The crime of second-degree murder also provides an example of the impact of
Virginia’s truth-in-sentencing system on lengthening prison stays for violent offend-
ers. Second-degree murderers historically served five to seven years under the pa-

role system (1988-1992) (Figure 56). Since the implementation of truth-in-
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sentencing (FY1997-FY1999), offenders convicted of second-degree murder who
have no record of violence have received sentences producing a median time to be
served of over 16 years. For second-degree murderers with prior convictions for
violent crimes (Category I and Category Il records), the impact of truth-in-sentenc-
ing is even more pronounced. Under truth-in-sentencing, these offenders are serv-

ing a median between 24 and 27 years, or nearly four times the historical time served.

The impact of sentencing reform on time served for rape and other sex crimes has
been profound. Offenders convicted of forcible rape under the parole system were
released after serving, typically, five and a half to six and a half years in prison
(1988-1992). Having a prior record of violence increased the rapist’s median
time served by only one year (Figure 57). Since sentencing reform (FY1997-
FY1999), rapists with no previous record of violence are being sentenced to terms
with a median nearly twice the historical time served. In contrast to the parole
system, offenders with a violent prior record will serve substantially longer terms
than those without violent priors. Based on the median, rapists with a less serious
violent record (Category II) are being given terms to serve twice as long as the seven
years they served prior to sentencing reform. For those with a more serious violent
prior record (Category I), such as a prior rape, the sentences imposed under truth-
in-sentencing are equivalent to time to be served of 32 years, which is approxi-

mately five times longer than the prison term served by these offenders historically.

The impact of truth-in-sentencing on forcible sodomy cases exhibits a pattern
very similar to rape cases. Historically, under the parole system, offenders con-
victed of forcible sodomy served a median of four and a half to five and a half
years in prison, even if they had a prior conviction for a serious violent felony

(Figure 58). Recommendations of the truth-in-sentencing guidelines have led to
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This discussion reports values of actual
incarceration time served under parole laws
(1988-1992) and expected time to be
served under truth-in-sentencing
provisions for cases sentenced in FY1997-
FY1999. Time served values are repre-
sented by the median (the middle value,
where half of the time served values are
higher and balf are lower). Truth-in-sen-
tencing data includes only cases recom-
mended for, and sentenced to, more than

six months of incarceration.

a significant increase in the median time to serve for this crime. Once convicted
of forcible sodomy, offenders can expect to serve terms typically ranging from
11 years, if they have no violent prior convictions, up to a median of 27 years if

they have a Category I violent prior record.

The tougher penalties specified by the truth-in-sentencing guidelines for offend-
ers convicted of aggravated malicious injury, which results in the permanent
injury or impairment of the victim, have yielded substantially longer prison terms
for this crime. Offenders convicted of aggravated malicious injury with no prior
violent convictions, served, typically, less than four years in prison under the
parole system (1988-1992), but sentencing reform (FY1997-FY1999) has re-
sulted in a median term of eight years for these offenders (Figure 59). Likewise,
the median length of stay for a conviction of aggravated malicious injury when
an offender has a violent prior record has increased from four and a half years to
18 years for offenders with a Category II record and to 26 years when a Cat-

egory I record is present.

An examination of prison terms for offenders convicted of robbery reveals con-
siderably longer lengths of stay after sentencing reform. Robbers who commit-
ted their crimes with firearms, but who had no previous record of violence, typi-
cally spent less than three years in prison under the parole system (Figure 60).
Even robbers with the most serious type of violent prior record (Category I) only
served a little more than four years in prison, based on the median, prior to the
sentencing reform and the introduction of the truth-in-sentencing guidelines.
Today, however, offenders who commit robbery with a firearm are receiving
prison terms that will result in a2 median time to serve of over six years, even in

cases in which the offender has no prior violent convictions. This is more than
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double the typical time served by these offenders under the parole system. For
robbers with the more serious violent prior record (Category I), such as a prior
conviction for robbery, the expected time served in prison is now 16 years, or

four times the historical time served for offenders fitting this profile.

The impact of truth-in-sentencing is also evident in cases of voluntary manslaugh-
ter. For voluntary manslaughter, offenders sentenced to prison typically served
two to three years under the parole system (1988-1992), regardless of the nature
of their prior record (Figure 61). Persons with no violent prior record convicted
of voluntary manslaughter under truth-in-sentencing (FY1997-FY1999) are serv-
ing more than twice as long as these offenders served historically. For those who
do have previous convictions for violent crimes, median expected lengths of stay
have risen to six and nine years under truth-in-sentencing, depending on the
seriousness of the offender’s prior record. Offenders convicted of voluntary
manslaughter today are serving prison terms two to three times longer than those

served when parole was in effect.

Sentencing in malicious injury cases demonstrates a similar pattern (Figure 62).
Sentencing reform has more than doubled time served for those convicted of
malicious injury who have no prior violent record or a less serious violent record
(Category II), and more than tripled time served for those with the most serious

violent record (Category I).

Lengths of stay for the crime of aggravated sexual battery have also increased as
the result of sentencing reform. Aggravated sexual battery convictions under
the parole system (1988-1992) yielded typical prison stays of one to two years.
In contrast, sentences handed down under truth-in-sentencing (FY1997-FY1999)
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are producing a median time to serve ranging from just under three years for
offenders never before convicted of a violent crime, to over six years for batterers
who have committed violent felonies in the past. In aggravated sexual battery

cases, time served has more than doubled under truth-in-sentencing (Figure 63).

The truth-in-sentencing guidelines were formulated to target violent offenders for
incarceration terms longer than those served under the parole system. The de-
signers of sentencing reform defined a violent offender not just in terms of the
current offense for which the person has been convicted but in terms of the offender’s
entire criminal history. Any offender with a current ot prior conviction for a vio-
lent felony is subject to enhanced penalty recommendations under the truth-in-
sentencing guidelines. Only offenders who have never been convicted of a violent
crime are recommended by the guidelines to serve terms equivalent to the aver-

age time served historically by similar offenders prior to the abolition of parole.

Sentencing reform and the truth-in-sentencing guidelines have been successful in
increasing terms for violent felons, including offenders whose current offense is
nonviolent but who have a prior record of criminal violence. For example, for
the sale of a Schedule I/II drug such as cocaine, the truth-in-sentencing guidelines
recommend an incarceration term of one year (the midpoint of the recommended
range) in the absence of a violent record, the same as what offenders convicted of
this offense served on average prior to sentencing reform (1988-1992). In the
truth-in-sentencing period (FY1997-FY1999), these drug offenders, in fact, are
serving a median of just over one year (Figure 64). The sentencing recommenda-
tions increase dramatically, however, if the offender has a violent criminal back-
ground. Although drug sellers with violent criminal histories typically served

only a year and a half under the parole system, the truth-in-sentencing guidelines
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recommend sentences which are producing prison stays of three and a half to
four and a half years (at the median), depending on the seriousness of prior
record. Offenders convicted of selling a Schedule I/IT drug who have a history of
violence are serving two to three times longer under truth-in-sentencing than

they did under the parole system.

In most cases of the sale of marijuana (more than %2 ounce and less than five pounds),
the sentencing guidelines do not recommend incarceration over six months, par-
ticularly if the offender has a minimal prior record, and judges typically utilize
sentencing options other than prison when sanctioning these offenders, reserv-
ing prison for those believed to be least amenable to alternative punishment
programs. Under truth-in-sentencing, offenders convicted of selling marijuana
who receive sentences in excess of six months (the definition of a prison sentence
when the guidelines were implemented in 1995), despite having a nonviolent
criminal record, have been given terms which, at the median, slightly exceed the
historical time served during the parole era (Figure 65). For offenders who sold
marijuana and have a prior violent record, the truth-in-sentencing guidelines
have served to increase the time to be served. When sellers of marijuana have the
most serious violent criminal history (Category I), judges have responded by

handing down sentences which will yield a median prison term of over two years.

Similarly, in grand larceny cases, the sentencing guidelines do not recommend a
sanction of incarceration over six months unless the offender has a fairly lengthy
criminal history. When the guidelines recommend such a term and the judge
chooses to impose such a sanction, grand larceny offenders with no violent prior
record are being sentenced to a median term of just over one year (Figure 66).

Offenders whose current offense is grand larceny but who have a prior record
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with a less serious violent crime (Category II) are serving twice as long after
sentencing reform, with terms increasing from just under a year to just under
two years. Their counterparts with the more serious violent prior records (Cat-
egory 1) are now serving terms of more than two years instead of the one year

they had in the past.

The impact of Virginia’s truth-in-sentencing system on the incarceration periods
of violent offenders has been significant. The truth-in-sentencing data presented
in this section provide unequivocal evidence that the sentences imposed on vio-
lent offenders after sentencing reform are producing lengths of stay dramatically
longer than those seen historically. Moreover, in contrast to the parole system,
offenders with the most violent criminal records will be incarcerated much longer

than those with less serious criminal histories.

A Impact on Projected Prison Bed Space Needs

During the development of sentencing reform legislation, much consideration
was given as to how to balance the goals of truth-in-sentencing and longer incar-
ceration terms for violent offenders with demand for expensive correctional re-
sources. Under the truth-in-sentencing system, the sentencing guidelines recom-
mend prison terms for violent offenders that are up to six times longer than
those served prior to sentencing reform, while recommendations for nonviolent
offenders are roughly equivalent to the time actually served by nonviolent of-
fenders under the parole system. Moreover, the truth-in-sentencing guidelines
were formulated to preserve the proportions and types of offenders sentenced to
prison. At the same time, reform legislation established a network of local and
state-run community corrections programs for nonviolent offenders. In other
words, reform measures were carefully crafted with consideration of Virginia’s
current and planned prison capacity and with an eye towards using that capacity

to house the state’s most violent felons.

Truth-in-sentencing is expected to have an impact on the composition of Virginia’s
prison (i.e., state responsible) inmate population. Because violent offenders are
serving significantly longer terms under truth-in-sentencing provisions than under
the parole system and time served by nonviolent offenders has been held relatively
constant, the proportion of the prison population composed of violent offenders
relative to nonviolent offenders should increase over time. Violent offenders will

remain in the state’s prisons due to longer lengths of stay, while nonviolent of-



fenders will continue to be released after serving approximately the same terms
of incarceration as they did in the past. Over the next decade, the percentage of
Virginia’s prison population defined as violent, that is, the proportion of offenders

with a current or previous conviction for a violent felony, should continue to grow.

In addition to affecting the composition of the prison population, truth-in-sen-
tencing may have some impact on the size of the prison population since violent
offenders are serving longer terms than they did prior to truth-in-sentencing re-
forms. Because sentencing reforms target violent offenders, who were already
serving longer than average sentences, the full impact of longer lengths of stay
for these offenders likely will not be realized until after the year 2000. To date,
however, sentencing reform has not had the dramatic impact on the prison popu-
lation that some critics had once feared when the reforms were first enacted.
Despite double-digit increases in the inmate population in the late 1980s and
early 1990s, the number of state prisoners has grown much more slowly in re-
cent years. As such, Virginia’s official state responsible (i.e., prison) forecast for
the year 2002 has been revised downward for the fifth consecutive year. Where
the state once expected nearly 45,000 inmates in June 2002, the current projec-
tion for that date is 32,791, with a small increase to 32,992 by June of 2004.
The forecast for state prisoners developed in 1999 projects average annual growth
of only 1.5% over the next five years, with the largest single-year growth pro-
jected for FY2000 (Figure 67). Unanticipated drops in the number of admis-
sions to prison in FY1994 and

FY1995 fueled progressively lower FIGURE 67
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FIGURE 68

Y Impact on Alternative Punishment Options

When the truth-in-sentencing system was created, the General Assembly estab-
lished a two level community-based corrections system. Reform legislation cre-
ated a network of local and state-run community corrections programs for non-
violent offenders. This system was implemented to provide judges with addi-
tional sentencing options as alternatives to traditional incarceration for nonvio-
lent offenders, enabling them to reserve costly correctional institution beds for
the state’s violent offenders. Although the Commonwealth already operated some
community corrections programs at the time truth-in-sentencing laws were en-

acted, a more comprehensive system was enabled through this legislation.

As part of the state community-based corrections network, two new cornerstone
programs, the diversion center incarceration program and the detention center
incarceration program, were authorized. The new programs, while they involve
confinement, differ from traditional incarceration in jail or prison since they
include more structured services designed to address problems associated with
recidivism. These centers involve highly structured, short-term incarceration for
felons deemed suitable by the courts and Department of Corrections. Offenders
accepted in these programs are considered probationers while participating in
the program, this allows the sentencing judge to retain authority over the case
should the offender fail the conditions of the program or subsequent community
supervision requirements. The detention center program features military-style

management and supervision, physical labor in organized public works projects
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and such services as remedial education and substance abuse services. The diver-
sion center program emphasizes assistance to the offender in securing and main-
taining employment while also providing education and substance abuse ser-
vices. In the five years since the new sentencing system became effective, the
Department of Corrections (DOC) has gradually established detention and di-
version centers around the state as part of the community-based corrections sys-
tem for state-responsible offenders. As of September 1999, DOC is operating five
detention centers and five diversion centers throughout the Commonwealth
(Figure 68). Given current bed space, detention centers collectively can handle
1,459 felony offenders annually, while diversion programs can serve 955 felons

over the course of a year.

These two alternative punishment incarceration programs supplement the boot
camp program which has been in operation since 1991. This program for young
adult offenders is a military-style program focusing on drill and ceremony, physical
labor, remedial education, and a drug education program. Young male offenders
are received into the program once a month in platoons averaging about 30
cach. Beginning January 1, 1998, the program was lengthened from three to
four months making it more comparable in length to the detention and diversion
center programs. With space for 100 young men in each platoon, the boot camp
program can graduate 300 felons annually. The few women referred and ac-

cepted to the program are sent to a women’s boot camp facility in Michigan.

On June 30, 1999, 824 probationers were in the detention center, diversion
center, and boot camp programs, compared to around 500 offenders on the
same date in 1998 and 300 offenders in June of 1997. The diversion center
programs have been operating at full capacity while the detention center pro-
grams are functioning at near full capacity. In October of this year, 239 offend-
ers had been accepted into one of these programs and were on waiting lists until

openings could be made available.

In addition to the alternative incarceration programs described above, the DOC
operates a host of non-incarceration programs as part of its community-based
corrections system. Programs such as regular and intensive probation supervi-
sion, home electronic monitoring, day reporting centers, and adult residential
centers are an integral part of the system. Regular probation services have been
available since the 1940’; intensive supervision, characterized by smaller caseloads

and closer monitoring of offenders, was pilot tested in the mid 1980’s. Intensive
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supervision is now an alternative in most of the state’s 42 probation districts,
serving up to 2,888 felons in a given year. Home electronic monitoring, piloted
in 1990-1992, is now available in all probation districts, and is used in conjunc-
tion with intensive and conventional supervision for up to 440 offenders annu-
ally. Tn addition, the Department currently operates nine day reporting centers,
with a tenth in the planning stage. With current capacity, day reporting pro-
grams can supervise up to 1,360 felons over the course of a year. These centers
feature daily offender contact and monitoring as well as structured services, such
as educational and life skills training programs. Offenders report each day to
the center and are directed to any combination of education or treatment pro-
grams, to a community center work project, or a job. Day reporting centers are
considered a more viable option in urban rather than rural areas since offenders
must have transportation to the center. In addition to day reporting centers DOC
also operates 10 adult residential centers around the state for inmates transitioning

back to the community, which together can serve 800 offenders a year.

Day reporting centers in Richmond, Newport News/Hampton, Norfolk, Roanoke,
Charlottesville and Fredericksburg are providing interactive services with their
respective circuit courts to support “Drug Court” programs. Of the six Drug
Court programs operating in circuit courts, two (Richmond and Norfolk) are
post-adjudication programs. In exchange for participating in and completing
the drug court program (treatment, drug screens, employment or school, etc.), a
convicted offender can receive a reduced sentence. In the four Drug Court pro-
grams that are designed for pre-adjudication intervention (Newport News,
Roanoke, Charlottesville, and the Rappahannock region), no conviction is en-
tered into record and the charge can be dismissed or reduced upon successful

completion of the program.

In addition to expanding the network of state-run community corrections pro-
grams, the General Assembly also established a more intricate network of local
community corrections programming as an integral part of reform legislation.
In 1994, the General Assembly created the Comprehensive Community Correc-
tions Act for Local-Responsible Offenders (CCCA) and the Pre-Trial Services
Act (PSA). These two acts gave localities authority to provide supervision and
services for defendants awaiting trial and for offenders convicted of low-level
felonies (Class 5 and Class 6) or misdemeanors that carry jail time. In order to
participate, localities were required, by legislative mandate, to create Commu-
nity Criminal Justice Boards (CCJBs) comprised of representatives of the courts

(circuit court, general district court and juvenile and domestic relations court),
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the Commonwealth’s Attorney’s office, the police department, the sheriff’s and
magistrate’s offices, the education system, the Department of Mental Health,
Mental Retardation and Substance Abuse Services, and other organizations.
The CCJBs oversee the local CCCA and PSA programs, facilitate exchange among
criminal justice agencies and serve as an important local policy board for crimi-
nal justice matters. The Virginia Department of Criminal Justice Services pro-
vides technical assistance, coordinating services and, often, grant funding for
local CCCA and PSA programs.

Y Impact on Incarceration of Nonviolent Offenders

With the 1994 reform legislation, the General Assembly expanded the system
of local and state community corrections programs in Virginia. At the same
time, the General Assembly charged the Commission to study the feasibility of
placing 25% of property and drug offenders in alternative (non-prison) sanc-
tions by using an empirically-based risk assessment instrument. Such an instru-
ment is used to identify those offenders who are likely to present the lowest risk
to public safety. After analyzing the characteristics and historical patterns of
recidivism of larceny, fraud and drug offenders, the Commission developed a
risk assessment tool for integration into the existing sentencing guidelines
system which identifies those offenders recommended for a term of incarcera-
tion who have the lowest probability of being reconvicted of a felony crime
within three years. These offenders are then recommended for sanctions other
than traditional incarceration in prison. Risk assessment can be viewed as an
important component to help maximize the utilization of alternative punish-
ments for nonviolent offenders while, at the same time, minimizing threat to
public safety and reserving the most expensive correctional space for the state’s

violent offenders.

The risk assessment component of the guidelines system is currently being pilot
tested in six circuits around the Commonwealth and is not yet operational state-
wide. It is expected that full implementation would result in increased numbers
of nonviolent offenders being sentenced to alternative incarceration programs as
well as to other alternative punishment programs referred to in this chapter. See
the chapter on Nonviolent Offender Risk Assessment in this report for more

information on this project.
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Index Crimes in Virginia
(including Arson), 1993-1998

Rate per Percent
100,000 Residents Change

1993 4,210

1994 4,108 -2.4%

1995 4,063 -1.1

1996 3,971 2.3

1997 3,870 -2.5

1998 3,576 -7.6
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N Impact on Crime

While the sentencing reforms passed in 1994 appear to be fulfilling many of the
intended goals (truth-in-sentencing, longer incarceration terms for violent of-
fenders and expansion of alternative sanctions for nonviolent offenders), the
impact of the reforms on crime in Virginia is difficult to ascertain. Between
1993 and 1998, reported crime in Virginia declined. The overall rate of “index
crimes” {murder/non-negligent manslaughter, forcible rape, robbery, aggravated
assaults, burglary, larceny, motor vehicle theft and arson) in Virginia (per 100,000
residents) dropped from 4,210 in 1993 to 3,576 in 1998, or more than 15%
(Figure 69). The biggest annual drop in total index crimes came in 1998. Re-
ported rape, burglary and larceny offenses have declined every year since 1993.
While four of the index crimes rose slightly from 1996 to 1997, every index
crime rate exhibited a drop in 1998 and the rates of all eight index crimes yielded
a net decline for the six year period (1993-1998) (Figure 70). Sentencing reform
created a truth-in-sentencing system in Virginia and radically altered the way
felons are sentenced and serve incarceration time in the Commonwealth. The
issue of whether the drop in crime rates seen in the Commonwealth is largely
attributable to the sentencing reforms or some other combination of initiatives is

extremely complex.

One way for Virginia’s truth-in-sentencing to have an impact on crime in the
state is by having a deterrence effect. If sentencing reform has had an effect on
crime, some persons who would otherwise have broken the law may be de-

terred from committing crime, or at least certain types of crime, because of the

Index Crime in Virginia by Crime Type, 1993-1998
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Percent
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1993 1994 1995 1996 1997 1998 93 - 98

8.4 8.8 7.7 7.4 7.2 6.0 -28.8%
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677.7 645.0 601.8 582.1 562.4 537.2 -20.7
2,832.1 2,785.4 2,767.3 2,744.1 2,656.6 2,433.6 -14.1
289.8 280.5 295.6 276.4 277.2 261.7 -9.7
32.8 34.4 33.1 29.3 31.2 27.6 -15.8
4,210 4,108 4,063 3,971 3,870 3,576 -15.1



knowledge of the tough penalties associated with the truth-in-sentencing system.
The criminological literature refers to two types of deterrence: specific deter-
rence and general deterrence. Specific deterrence relates to an individual who
has committed a crime and the degree to which the threat or actual application
of punishment will deter him from engaging in crime again. General deterrence
is the degree to which knowledge of criminal penalties deters members of the
general population, not just those convicted of crimes, from engaging in criminal
behavior. General deterrence effects are difficult to assess since it is very hard to
measure the depth of knowledge people have of criminal punishments, and what,

if any, impact this knowledge has in preventing them from committing crime.

Virginia’s truth-in-sentencing system, and its tougher penalties for violent of-
fenders, also could have an impact on crime through incapacitation effects. The
designers of sentencing reform targeted violent offenders, particularly repeat vio-
lent offenders, for significantly longer terms in prison than those typically served
under the parole system. By incarcerating violent offenders longer than in the
past, any new crimes they might have committed, had they been released into the
community earlier, are prevented. This is known as the incapacitation of offend-
ers since people who are incarcerated are not at liberty to commit crimes against

the general public.

Unfortunately, at this time, the incapacitation effect of the truth-in-sentencing
system on crime is difficult to measure. Since the new sentencing system has
been in effect for only five years, some of the violent offenders would still be in
prison if sentenced under parole laws and the old system of good conduct cred-
its. The incapacitation effect of longer sentences can only begin to be measured
when a period of time has elapsed that exceeds the historical length of time
served in prison by violent offenders. Further complicating a study of incapaci-
tation effects is the fact that parole grant rates have declined dramatically (from
42% in the early 1990s to 6.5% in FY1999) for inmates incarcerated prior to
sentencing reform who are still serving out sentences under the parole system,
and this has resulted in significantly longer prison stays for felons completing
punishment under the parole system. The incapacitation effect of just truth-in-
sentencing provisions would be difficult to assess in this context. Clearly, how-
ever, both the decline in parole grant rates for parole-eligible offenders and the
enactment of tougher penalties under Vir-ginia’s truth-in-sentencing laws are serv-

ing to incapacitate offenders well beyond historical lengths of stay.



N Impact on Recidivism

Soon after the enactment of truth-in-sentencing laws in Virginia, the Department
of Corrections initiated a new program called the Offender Notification Pro-
gram. One of the goals of the program is to reduce the rates of recidivism,
particularly violent recidivism, among inmates released from the state’s prisons.
Under the program, correctional personnel inform each inmate about the truth-
in-sentencing system prior to release, and describe to the offender the tough
penalties for violent offenders associated with the truth-in-sentencing system.
By telling offenders about the harsher penalties that may be incurred if convicted
of a new felony, the Offender Notification Program may foster a specific deter-
rent effect, which occurs when the threat or actual application of punishment
deters an offender from engaging in crime again. Theoretically, the deterrent
value of a specific punishment is optimized when the targeted person or popula-

tion is adequately informed of the sanction.

Virginia’s offender notification program is the first of its kind in the nation. The
Commission has entered into a partnership with the National Center for State
Courts in Williamsburg, Virginia, to evaluate the Offender Notification Pro-
gram and to examine the program’s impact on recidivism rates among offenders
released from prison. When complete, the evaluation will find an audience among
legislators, criminal justice agencies, and others around the nation interested in

sentencing reform of this kind.

The evaluation is designed to compare the recidivism rates of released inmates
during a period prior to the implementation of the Offender Notification Pro-
gram and the recidivism rates of inmates released under notification policies.
The first stage of the evaluation is complete. The research team has produced
recidivism rates for inmates released from the state’s prisons during FY1993,
prior to the introduction of the Offender Notification Program. This data repre-

sents the most recent statistics on inmate recidivism available in Virginia.

Researchers with the Commission and the National Center for State Courts
tracked a group of nearly 1,000 inmates released in FY1993 for a period of three
years in order to examine patterns of recidivism among this offender population.

The sample of inmates used in the study was selected in such a way that the



Impact of Truth-in-Sentencing ~ 103

results can be generalized to all inmates released from prison (excluding inmates
who had been previously released on parole and subsequently returned to prison
as parole violators). The study revealed that nearly half of all released prison
inmates are rearrested within three years of release (Figure 71). Nearly 40% of
released inmates were rearrested for a felony crime. More than one-third of
released inmates were convicted of a new crime (felony or

misdemeanor) within three years. Overall, one-fifth of re- FIGURE 71

leased inmates were reconvicted for a felony within the fol- Recidivism Rates for Prison Inmates Released in FY1993

low-up period. For inmates who were rearrested, the aver-

age time from release to arrest was just over one year. Rearrested NN 49.3%
Rearrested for Felony . 39.6%

Recidivism rates varied by the type of offense for which the
inmate was originally incarcerated. The highest recidivism
rates (as measured by both new felony arrest and new felony

conviction) were among larceny offenders (Figure 72).

Nearly half of inmates imprisoned for larceny offenses were arrested for a new
felony and nearly one-third were convicted for a new felony crime. The lowest
rate of new felony arrest (14%) was found among those inmates incarcerated for
kidnapping offenses, while inmates who had served time for manslaughter had
the lowest felony reconviction rate (4%). In general, offenders who had been
incarcerated for property and drug crimes exhibited higher recidivism rates than
offenders imprisoned for crimes against the person, although inmates who had
been incarcerated for assault were rearrested for felony offenses about as often

as fraud and drug offenders.

FIGURE 72
Recidivism Rates by Offense for Prison Inmates Released in FY1993*
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Inmates who had served multiple incarceration terms for felony crimes were

significantly more likely to recidivate after release from prison than inmates who

had just completed their first felony term. Inmates with three felony incarcera-

tions prior to term most recently served were rearrested for a new felony twice as

often as inmates who had no felony incarcerations prior to the one for which

FiGURE 73

Recidivism Rates by Prior Felony Incarceration Terms

Served for Prison Inmates Released in FY1993
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FIGURE 74

Recidivism Rates by Age for Prison Inmates
Released in FY1993

60%

yIIIIT

14-21 22-24 2529 30-34 35-39 0+
Age at Release

I Rearrested for Felony Reconvicted for Felony

they were just released (Figure 73). Inmates with three
previous felony incarcerations were also twice as likely
to be reconvicted for a new felony offense as inmates

with no such priors.

In addition to prior incarcerations, the study also found
the offender’s age to be significant predictor of recidi-
vism. The youngest inmates recidivated the most of-
ten, while the oldest inmates recidivated the least (Fig-
ure 74). Well over half (55%) of inmates who were
between the ages of 14 and 21 when they were released
from prison were rearrested for a felony within three
years of release, but only one-third of inmates who were
40 or older had a subsequent felony arrest. Similarly,
42% of 14 to 21 year old prisoners were reconvicted
of a felony offense, while just one-quarter of the in-
mates in the oldest age group were found to have had

a felony reconviction during the study period.

The evaluation of the Offender Notification Program
is not yet complete. The data discussed here represent
only the first half of the study examining recidivism
rates among inmates released from state prison facili-
ties. To evaluate the impact of the Offender Notifica-
tion Program on recidivism, the Commission, in part-
nership with the National Center for State Courts, plans
to repeat the recidivism analysis for a sample of in-
mates who were subject to the Offender Notification
Program and told of the tougher penalties associated
with the truth-in-sentencing system prior to their re-

lease from the Department of Corrections.



N Summary

Virginia’s comprehensive felony sentencing reform legislation marks its fifth an-
niversary on January 1, 2000. By all measures, this sweeping overhaul of the

felony sanctioning system has, to date, been a resounding and unequivocal success.

Truth-in-sentencing has been achieved and approximately 90% of imposed in-
carceration time is actually being served. Sentences for violent felons are signifi-
cantly longer than those historically served and are arguably among the longest

in the nation.

Virginia’s prison population growth has now stabilized and become more pre-
dictable and manageable. Our prison population grew over 160% from 1986-96,
an annualized rate of growth of over 16%. Since 1996, our prison population has
grown a total of only 6.7%, an annualized rate of growth of only 2.2%. Fur-
thermore, the recently approved prison population forecast projects a growth

rate of only 1.5% over the next five years.

Contributing greatly to the diminished demand for expensive prison beds has
been the welcome expansion of new intermediate punishment/treatment pro-
grams designed for felons. Since 1994, new intermediate sanction programs
have been funded with the capacity to handle approximately 8,200 felons annu-
ally. Some of these intermediate sanction programs have already been integrated
into the sentencing guidelines recommendations. Judges have enthusiastically
embraced these new sentencing options that are designed for non-violent offend-
ers who pose minimal risk to public safety. Consequently, Virginia’s expensive
prison beds have been prioritized to house violent felons and those who pose a

significant risk of recidivism.

Violent crime and serious property crime rates have decreased since the adoption
of sentencing reforms. Since 1994, Virginia’s murder rate has plummeted 32%,
the robbery rate has decreased 23%, the rape rate has declined 14%, and the
burglary and larceny rates have dropped 17% and 13% respectively.

The issue of whether the drop in crime rates is largely attributable to the sentenc-
ing reforms or some other combination of events and/or initiatives is complex.
Over the observed time period, Virginia has enjoyed a booming economy and
record low unemployment rates — factors that also favor lower crime rates. Also,

since 1994, Virginia has adopted other crime fighting initiatives such as the sex
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offender registry and the Virginia Exile Program (mandatory prison terms for
certain firearm-related crimes). However, no criminal justice reform implemented
in Virginia over the past decade has had as pervasive an impact on the criminal
offender population as the sentencing reform law of 1994. Since its inception,
over 75,000 felons have been sentenced under no-parole. Of those, over 15,000
were violent felons who received prison terms dramatically longer than those
historically served. Clearly, many violent felons who likely would have been
back on the streets under Virginia’s old sentencing system have remained in prison

and are unable to commit new crimes.

Thus, five years after the enactment of the sentencing reform legislation in Vir-
ginia, there is substantial evidence that the system is achieving what its designers
intended. Much work, however, remains to be done. The Commission is close
to completion on its sex offender recidivism study and possible adoption of a
risk assessment instrument for Virginia’s judges to assist in the sentencing of
these felons. The Commission is also working in conjunction with the National
Center for State Courts to evaluate the non-violent offender risk assessment in-
strument in current use in six judicial circuits. If expanded statewide, the use of
this instrument may re-direct even more non-violent offenders away from a tra-
ditional prison term and into alternative punishment/treatment programs with-
out any concurrent increased risk to public safety. If successful, this program
would free up significantly more prison beds to house the violent felons who,
over the next decade, will continue to queue up in our correctional facilities due
to their very long terms. Also in the coming year, the Commission will continue
its study of offender recidivism patterns, initiate new studies of larceny felons
and post-release sentencing revocations, and work with judges and other crimi-
nal justice system professionals to ensure that Virginia’s sentencing guidelines

system continues to serve the best interests of the Commonwealth’s citizenry.



Y RECOMMENDATIONS
OF THE COMMISSION

N Introduction

The Commission closely monitors the sentencing guidelines system and, each
year, deliberates upon possible modifications to enhance the usefulness of the
guidelines as a tool for judges in making their sentencing decisions. Under
§17.1-806 of the Code of Virginia, any modifications adopted by the Com-
mission must be presented in its Annual Report, due to the General Assembly
each December 1. Unless otherwise provided by law, the changes recommended

by the Commission become effective on the following July 1.

The Commission draws on several sources of information to guide its discus-
sions about modifications to the guidelines system. Commission staff meet
with circuit court judges and Commonwealth’s Attorneys at various times
throughout the year, and these meetings provide an important forum for input
from these two groups. In addition, the Commission operates a “hot line” phone
system, staffed Monday through Friday, to assist users with any questions or
concerns regarding the preparation of the guidelines. While the hot line has
proven to be an important resource for guidelines users, it has also been a rich
source of input and feedback from criminal justice professionals around the Com-
monwealth. Moreover, the Commission conducts many training sessions over
the course of a year and, often, these sessions provide information useful to
the Commission. Finally, the Commission closely examines compliance with
the guidelines and departure patterns in order to pinpoint specific areas where
the guidelines may be out of sync with judicial thinking. The opinions of the
judiciary, as expressed in the written departure reasons, are very important in

directing the Commission to those areas of most concern to judges.

In 1998, utilizing the wealth of information available from a variety of sources,
the Commission adopted 24 recommendations, 18 of which involved modifi-
cations to the guidelines worksheets. All 18 worksheet amendments became
effective July 1, 1999, and are included in the Commission’s 1999 manual.
This year, the Commission has adopted six recommendations to modify the

sentencing guidelines system.
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RECOMMENDATION 1

Amend the miscellaneous offense sentencing guidelines to increase the scores for

violation of habitual traffic offender statutes

" Issue

Currently, under existing guidelines, offenders convicted of felony habitual traf-
fic violations under §46.2-357(B2,3) of the Code of Virginia typically are recom-
mended for the mandatory minimum sentence (with a range of 12 to 14 months)

even when the offender has prior convictions for felony habitual traffic violations.

N Analysis

An analysis of truth-in-sentencing cases received during fiscal year (FY) 1998
and FY1999 reveals that compliance with the guidelines recommendation reaches
89% in cases of offenders with no prior felony habitual traffic violations, but is
only 53% when the offender’s record includes four or more of these prior con-
victions. The rate at which judges sentence above the guidelines recommenda-
tion (the aggravation rate) rises dramatically as the number of prior convictions
for felony habitual traffic violations increases (Figure 75). According to the
sentencing guidelines database, the average sentence jumps from 13 months when
there are no prior convictions of this nature to nearly two years when the of-
fender has four or more such convictions. Although the average sentence for
offenders with an extensive prior record of this kind is close to two years, the

average guidelines midpoint recommendation in these cases is less than 17 months.

FIGURE 75

Sentencing Guidelines Compliance in Habitual Traffic Offender Cases
By Number of Prior Felony Habitual Traffic Convictions
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The source of this incongruity lies in the scores for the Primary Offense factor on
Section C of the miscellaneous offense guidelines. Section C of the guidelines is
designed such that the total score on the worksheet represents the midpoint sen-
tence recommendation (in months) for the case. In the Commission’s 1999
manual, the Primary Offense score for one count of a habitual traffic violation
(no prior violent record) is seven points. Yet, habitual traffic violations are sub-
ject to a 12-month mandatory minimum penalty, which a judge can suspend
only if he places the offender in one of the state’s detention center, diversion
center or boot camp incarceration programs, or if he finds that the offender
drove in a situation of extreme emergency. Because the score for the Primary
Offense factor is less than the mandatory minimum penalty, the total score on
Section C often falls below the minimum penalty, even if the offender has a prior
conviction for a felony habitual traffic violation. In fact, in nearly half of all
habitual traffic cases, the total score on Section C is less than the 12-month
mandatory minimum sentence. Whenever the guidelines recommendation falls
below the mandatory minimum sentence, the guidelines preparer is instructed to
replace any part of the recommended sentence range (low recommendation, mid-
point recommendation, and high recommendation) with the mandatory mini-

mum penalty when completing the coversheet of the guidelines.

The discrepancy between Primary Offense score and the mandatory minimum
penalty for this offense arose when the truth-in-sentencing guidelines were de-
veloped in 1994. The truth-in-sentencing guidelines in use today are based on
sentencing guidelines used prior to the abolition of parole. Under the parole
system, the sentencing guidelines were rooted in historical sentencing patterns.
To develop the truth-in-sentencing guidelines, the parole-era guidelines were con-
verted to reflect time actually served by offenders during the years 1988 to 1992,
as required by §17.1-805 of the Code of Virginia. Once the guidelines reflected
historical time served and a small percentage had been added to allow inmates to
earn limited sentence credits, scoring enhancements were built into the guide-
lines to increase the sentence recommendations for offenders with current or
prior convictions for violent crimes, according to the format specified in the Code.
For offenders convicted of nonviolent crimes with no record of violent convictions,
the sentencing guidelines recommendations represent historical time served. Thus,
a base score of less than 12 points for habitual traffic offenders reflects the fact
that these offenders served significantly less than 12 months (typically around

three months) during the parole era, prior to the abolition of parole.



To address this incongruity, the Commission proposes to increase the Primary
Offense score on Section C of the miscellaneous guidelines for one count of
habitual traffic violation (no prior violent record) to 10 points (Figure 76). Based
on §17.1-805, the guidelines scores are increased for offenders with prior con-
victions for violent felonies according to the seriousness of those prior crimes
(prior records are classified as Category I or Category II). In addition, on Sec-
tion C of the miscellaneous guidelines, habitual traffic offenders must be as-
signed two additional points on the Legal Restraint factor, since these offenders
drove a vehicle while they were restricted from doing so. By having a primary
offense score of 10, with an additional two points for legal restraint, habitual
offenders will always be recommended for at least the 12-month mandatory
minimum. Figure 76 displays the current and proposed Primary Offense factor
for habitual traffic offenders. The Commission’s proposal would change only
the score for one count of this offense. The scores for multiple counts would

remain unchanged.

FiGure 76
Current and Proposed Primary Offense Factor for Habitual Traffic Cases
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Establishing a base score that, when combined with the score for legal restraint,
meets the 12-month mandatory minimum penalty addresses another concern
brought to the Commission’s attention this year. The guidelines have received
criticism for not making a higher sentence recommendation for habitual traffic
offenders who have prior convictions for felony habitual traffic violations. Un-
der existing guidelines, an offender with one prior felony habitual traffic convic-
tion receives a total score of 11 points on Section C of the miscellancous guide-
lines. Because this score is less than the 12-month mandatory minimum and the
guidelines preparer must replace the guidelines score with the mandatory mini-
mum sentence when completing the coversheet, repeat habitual traffic offenders
receive the same sentence recommendation as first-time violators of the habitual
traffic statute (12 to 14 months). Even if an offender has two prior convictions
for felony habitual traffic violations, the guidelines produce a total score of only
13 points, a value only one month higher than the mandatory minimum the
judge must impose. Because the base score for this offense is less than the man-
datory minimum penalty, points scored on the worksheet for prior convictions
often fail to augment the ultimate sentence that is recommended. Establishing
a base score that, when combined with the Legal Restraint factor, meets the
12-month mandatory minimum penalty ensures that points added for prior felony
habitual traffic convictions will serve to increase the recommended sentence above

the mandatory minimum penalty.

Each sentence recommended by the guidelines is presented on the coversheet
with an accompanying sentence range. The total score on Section C of the guide-
lines becomes the midpoint recommendation and a table in the guidelines manual
provides the low recommendation and high recommendation (i.e., the range)
associated with the particular guidelines score. In addition to raising the base
score for habitual traffic violations so that the total score on Section C (the
midpoint recommendation) meets the mandatory minimum penalty, the Com-
mission also recommends adjusting the Section C range table to ensure that the
low end of the recommended sentence range also meets the mandatory mini-
mum sentence. To achieve this, the Commission proposes creating a new offense
chapter of the guidelines manual which covers just felony traffic offenses, such
as habitual offender violations and hit and run. Currently, these offenses are
covered by the miscellaneous guidelines. By creating a separate offense chap-
ter for felony traffic offenses, the Commission can adjust the low end of sen-

tence ranges without impacting the ranges established for non-traffic offenses.



Because this recommendation proposes raising the base score for habitual traf-
fic violations from seven to ten points, the Commission may also need to adjust
the high end of the sentence ranges for this offense so that the reccommended
ranges continue to reflect the middle 50% of effective sentences (i.e., imposed
sentence less any suspended time). The range tables are designed to provide low
and high recommendations that capture the middle 50% of sentencing outcomes,
eliminating the 25% at the extreme high and the 25% at the extreme low. The
Commission may need to adjust the range table for habitual traffic offenses,
particularly at the high end of the recommended ranges, to ensure that the range
table for felony traffic offenses continues to capture the middle 50% of sentenc-
ing outcomes. Once felony traffic offenses are removed from the miscellaneous
offense guidelines, the Commission also may need to adjust the miscellaneous
range table to make certain it captures the middle 50% of sentences for the non-

traffic offenses remaining on the miscellaneous worksheet.



RECOMMENDATION 2

Amend the miscellaneous offense sentencing guidelines to add violations of ha-

bitual traffic statutes (§46.2-357(B2)) not currently covered by the guidelines

\ Issue
Currently, only two of three acts delineated in §46.2-357(B2,3) relating to ha-

bitual traffic offenders are covered by the guidelines.

N Analysis

During its 1997 session, the General Assembly revised the habitual traffic
offender statute (§46.2-357(B2,3)). Prior to the change, the Code section delin-
eated two acts which constitute felony violation of the habitual traffic offender
law: driving with a revoked license after being declared a habitual traffic
offender in a manner that endangers the safety of others and driving with a
revoked license after being declared a habitual traffic offender without endan-
germent to others (second or subsequent offense). Both acts are punishable as a
felony with a five-year maximum penalty and carry a 12-month mandatory mini-
mum penalty. The 1997 legislation attached a similar punishment to driving on
a revoked license after being declared a habitual offender if the current offense
involved a Driving while Intoxicated (DWI) violation when one of the underly-
ing convictions which led to the person being declared a habitual traffic offender
was a DWI or involuntary manslaughter. This offense also carries a 12-month
minimum sentence. Although the miscellaneous offense guidelines cover the first

two offenses, the latter offense is not covered by the guidelines.

Analysis of the Pre-/Post-Sentence Investigation (PSI) database reveals that only
29 offenders have been convicted of this newest type of habitual traffic offender
violation in fiscal year (FY) 1997 and FY1998. The data indicate that judges

sentence offenders convicted of this

violation very similarly to other ha- FIGURE 77
bitual traffic offenders (Figure 77). Sentencing in Habitual Traffic Offender Cases by Type of Violation Behavior
The mean sentences for all three
types of habitual offender viola- Endangerment | (¢ rooths
tions are close in range (16 to 17

. No Endangerment, 2nd Offense _ 16.3 months
months), and the median sentence
(the middle value, with half the sen- DWI (declared for DWiinvol, Man.) ] 17.4 months
tences falling above and half be-

B Mean Median - 12 months
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The Commission recommends adding the newest habitual traffic offense behav-
ior, described in §46.2-357(B2), to the guidelines. Under the Commission’s pro-
posal, offenders convicted under this statute will be recommended automatically
for Section C (worksheet for incarceration greater than six months). On Section
C, the scores for the Primary Offense factor would be set equivalent to the scores
for those habitual traffic violations already covered by the guidelines. The Com-
mission proposes points for the Primary Offense factor as shown in Figure 78.
These are identical to the points proposed in Recommendation 1 for habitual

traffic offender violations.

FiGure 78
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Miscellaneous Guidelines — Section C
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RECOMMENDATION 3

Amend the miscellaneous offense sentencing guidelines to add violations of
§§18.2-36.1(F2,3), 18.2-51.4(D2,3), and 46.2-391(D2,3)

A Issue
Currently, offenses described in §§18.2-36.1(F2,3), 18.2-51.4(D2,3), and 46.2-
391(D2,3) are not covered by the sentencing guidelines.

\ Analysis

During its 1999 session, the General Assembly adopted legislation changing how
Virginia will sentence Driving while Intoxicated (DWI) offenders who operate a
vehicle after the revocation of their driver’s licenses. Under §§18.2-36.1(F2,3),
18.2-51.4(D2,3), and 46.2-391(D2,3), the legislature made it unlawful to oper-
ate a motor vehicle during a period when an offender’s driver’s license has been
revoked due to a conviction for vehicular manslaughter, a conviction for maim-
ing while drunk driving, or a subsequent conviction for DWI. The three new

Code sections carry an identical penalty structure. Under the new statutes, the

first violation is a misdemeanor as long as the driving behavior did not endanger
the safety of others. If, however, the driving behavior endangered the safety of
others or if the offender commits a second driving violation without endanger-
ment, the act is punishable with a sentence of one to five years. Felony violation

of these statutes carries a 12-month mandatory minimum term of incarceration.

These new crimes target DWI offenders who operate a vehicle while under a
revoked driver’s license. The punishments for these offenders are the same as
those imposed under the habitual traffic offender statute (§46.2-357(B2,3)). The
new Code sections, while providing the same punishment for repeat traffic of-
fenders who have been convicted of DWI-related offenses, do not impose any
administrative or procedural requirements before the penalties can be applied.
Under the habitual traffic offender statutes (§46.2-357(B2,3) and the former
§§46.2-351 through 46.2-355), penalties could be applied only after a person
had been convicted of three qualifying offenses listed in the Code and the Com-
monwealth had completed an administrative procedure to have the person de-
clared a habitual traffic offender by the court. The 1999 General Assembly
repealed §§46.2-351 through 46.2-355 of the Code containing the procedural
requirements for declaring a habitual traffic offender. As a result, no new
habitual offenders can be declared after July 1, 1999. Habitual offenders de-
clared prior to that date are still subject to the penalties described in §46.2-

357(B2,3). Unlike the habitual offender statutes, penalties can be applied under



§§18.2-36.1(F2,3), 18.2-51.4(D2,3), and 46.2-391(D2,3) if an offender drives
with revoked license after a single conviction for vehicular manslaughter or maim-
ing while drunk driving or a subsequent DWI conviction. Statutes requiring
three prior convictions for qualifying traffic offenses and administrative action

by the Commonwealth have been eliminated.

Because §§18.2-36.1(F2,3), 18.2-51.4(D2,3), and 46.2-391(D2,3) are new sec-
tions in the Code of Virginia, the databases maintained by the Commission are
insufficient to provide useful data on future sentencing practices for these crimes.
Due to the lag time in processing Pre-/Post-Sentence Investigation (PSI) data, it is
unlikely that significant conviction and sentencing data for these crimes will
available before 2001. The Commission anticipates, however, that sentencing
practices for these crimes will follow closely the historical sentencing patterns
for habitual traffic violations under the existing §46.2-357(B2,3).

The Commission recommends adding §§18.2-36.1(F2,3), 18.2-51.4(D2,3), and
46.2-391(D2,3) to the miscellaneous guidelines. Under the Commission’s pro-
posal, offenders convicted under these statutes would be recommended auto-
matically for Section C (worksheet for incarceration greater than six months).
On Section C, the scores for the Primary Offense factor would be set equal to the
scores for those habitual traffic violations already covered by the guidelines.
The Commission proposes points for the Primary Offense factor as shown in
Figure 79. These are identical to the points proposed in Recommendation 1 for

habitual traffic violations.

Ficure 79
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RECOMMENDATION 4

Amend the miscellaneous offense sentencing guidelines to add felony driving

while intoxicated

Y Issue
Currently, driving while intoxicated (§18.2-266/§18.2-270 of the Code of
Virginia) is not covered by the sentencing guidelines.

A Analysis

On July 1, 1999, two driving while intoxicated (DWI) offenses specified in the
Code of Virginia were redefined as felonies. Prior to that date, a third or subse-
quent DWI conviction was punishable by an incarceration term of two months
to one year, with a 30 day mandatory minimum penalty if the offense occurred
within five years of the first and a ten day mandatory minimum penalty if the
offense occurred within five to ten years of the initial DWI conviction. After July
1, 1999, a third conviction for DWI within ten years became a Class 6 felony.
Although the Code of Virginia had not previously differentiated between a third
and a fourth DWI conviction, after July 1, a fourth DWI conviction within ten
years became a Class 6 felony with a one year mandatory minimum sentence.
Because DWI was not classified as a felony prior to July 1, 1999, the databases
maintained by the Commission are insufficient to provide useful data on histori-
cal sentencing practices for these crimes. Future sentencing practices for these
crimes, however, may depart significantly from historical patterns since the statu-
tory maximum has increased dramatically and because the fourth DWI convic-

tion requires a one year minimum sentence.

The Commission has developed guidelines scores for these crimes. Under the
Commission’s proposal, for the third DWI conviction, the score for the Primary
Offense factor on Section A of the miscellaneous offense guidelines would be one
point. With this primary offense score, most offenders convicted of this offense
will be scored out on Section B (worksheet for probation and incarceration up to
six months). On Section B, offenders convicted of their third DWI will be auto-
matically recommended for incarceration up to six months. However, some
third-DWI offenders will score enough points on Section A to be recommended
for Section C (worksheet for incarceration greater than six months). Third-DWI
offenders with a prior incarceration or commitment, who were legally restrained
at the time of the offense and who have an additional offense will accumulate

enough points so that Section C must be completed. On Section C, the base



score for the Primary Offense factor would be 5 points. Based on §17.1-805, the
guidelines scores are increased for offenders with prior convictions for violent
felonies. For an offender with a prior conviction for a violent felony carrying a
statutory maximum penalty of less than 40 years (classified as a category I record),
the score for the Primary Offense factor would increase to 10 points. For an
offender with a prior conviction for a violent felony with a maximum penalty of
40 years or more (a category I record), the score for the Primary Offense factor
would rise to 20 points. These point values are equivalent to those assigned for

the crime of hit and run (with victim injury).

For the fourth DWI conviction, the Commission is proposing guidelines recom-
mendations which mirror recommendations for violations of habitual traffic of-
fender statutes (§46.2-357(B2,3)). Both habitual traffic violations and fourth-
DWI convictions carry a mandatory minimum penalty of one year. Offenders
convicted of a fourth DWI within ten years will be recommended automatically
for Section C. On Section C, the Commission proposes points for the Primary
Offense factor as shown in Figure 80. These are identical to the points proposed

in Recommendation 1 for habitual traffic violations.

Ficure 80

Proposed Primary Offense Factor
Miscellaneous Guidelines — Section C

DWI (4% conviction)

Proposed
Category I Category II Other
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RECOMMENDATION 5

Amend the murder/homicide guidelines to remove felony homicide under
§18.2-33 of the Code of Virginia as a separate offense heading and instruct guide-

lines users to score felony homicide (§18.2-33) as second-degree murder

Y Issue
Currently, guidelines recommendations for felony homicide under §18.2-33 of the

Code of Virginia are far less than recommendations for second-degree murder.

A Analysis

Prior to July 1, 1999, felony homicide was a Class 3 felony, carrying a penalty
range of five to twenty years. During its 1999 session, the General Assembly
increased the maximum penalty for this crime to 40 years. The maximum pen-
alty for second-degree murder had been raised from 20 to 40 years in 1993.
§18.2-33 of the Code defines felony homicide as “the killing of one accidentally,

contrary to the intentions of the parties, while in prosecution of some felonious
act other than those specified in §§18.2-31 and 18.2-32, is murder of the second
degree.” However, since 1993, the maximum penalty for felony homicide has
been restricted to 20 years while the maximum penalty for second-degree murder
under §18.2-32 was 40 years. As a result of this latest change, the current penalty

for felony homicide reflects the same penalty structure as second-degree murder.

Because §18.2-33 of the Code defines felony homicide as second-degree murder

and the penalty structures are now the same, the Commission proposes to revise
the murder/homicide guidelines by removing felony homicide (§18.2-33) as a
separate offense heading and instruct guidelines users to score felony homicide

offenses convicted under §18.2-33

as second-degree murder (Figure FiGure 81
81). This has the effect of increas- Proposed Primary Offense Scores for Second Degree Murder
ing the Primary Offense scores for Murder/Homicide Guidelines — Section C

felony homicide on the Primary

Offense factor on Section C of the
Second degree murder

Murder/Homicide guidelines. An Proposed

analysis of cases received during

fiscal year (FY) 1998 and FY 1999,

reveals only seven offenders have

Category I ~ Category II Other
Completed: (all counts) .....ccveeenrnierearansnne 354 ciiviinens 236.iiiinanne 133

Attempted or conspired: (all counts) ........ 120 cooreeereene 118 v 59
been convicted for felony homicide

in the two year period.



RECOMMENDATION 6

Amend the larceny guidelines to increase the likelihood that larceny offenders

with a prior record for misdemeanors are recommended for a term of incarceration

A Issue

An offender convicted of grand larceny (not from person) who has a prior mis-
demeanor conviction for which he received a prison or jail sentence (or a term of
commitment as a juvenile) is not recommended for a term of incarceration under
the current larceny guidelines. The guidelines have received criticism for not

recommending these offenders for incarceration.

A Analysis

According to the sentencing guidelines database, during fiscal year (FY) 1998
and FY1999, 2,731 offenders convicted of grand larceny (not from person) were
sentenced either to probation without incarceration or incarceration up to six
months (this excludes cases sentenced to more than six months of incarceration).
The data reveal that the rate at which judges give offenders convicted of grand
larceny (not from person) a probation sanction without an accompanying term
of incarceration declines as the number of prior misdemeanor convictions in-
creases (Figure 82). Nearly three-fourths of larceny offenders with no prior
misdemeanor convictions were sentenced to probation, while less than one-fourth

of larceny offenders with four or more misdemeanor convictions were given

FIGURE 82

Sentencing in Grand Larceny (Not from Person) Cases
By Number of Prior Misdemeanor Convictions/Adjudications and Type of Sanction (Probation or
Incarceration up to Six Months)*

Probation No Prior Misdemeanors 74%
1-2 Prioxr Misdemeanons 57%
J M ilieannr 36%

4 or more Prior Misdemeanors ¥ C/8

Incarceration up to 6 Months 26%



probation. The majority of offenders with four or more prior misdemeanor
convictions received incarceration (ranging from one day to six months). The
guidelines recommend 37% of grand larceny (not from person) offenders who
have one or two prior misdemeanor convictions/adjudications for incarceration
up to six months, but more than 43% receive such a sanction. Moreover, with
no felony record, an offender convicted of grand larceny (not from person) who
has a prior misdemeanor conviction which resulted in a jail term or commitment
as a juvenile is not recommended for incarceration under the current larceny
guidelines. The guidelines have received some criticism for not recommending

incarceration time for an offender fitting this profile.

The Commission proposes increasing the scores for prior misdemeanor convic-
tions/adjudications on Section B of the larceny guidelines. Figure 83 displays the
current and proposed scores for this factor. At each level, the Commission rec-
ommends increasing the number of points assigned by one. Although a subtle
change, increasing the scores in this way ensures that offenders convicted of
grand larceny who have served time for a prior misdemeanor conviction or adju-
dication will be recommended for a short term of incarceration (incarceration
up to six months) by the sentencing guidelines. In addition, this change increases
the likelihood that other larceny offenders with a prior record for misdemeanors

are recommended for a term of incarceration.

FiGURE 83

Increase Scores for Prior Misdemeanor Convictions/Adjudications
Larceny Guidelines - Section B

Prior Misdemeanor Convictions/Adjudications

Current Proposed
Number:  1-2 gicianisiimmmmaien Tasamiaawng 2
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WAPPENDIX 1

Judicial Reasons for Departure from Sentencing Guidelines: Property, Drug and Miscellaneous Offenses
_——

Burglary of Burglary of

Reasons for MITIGATION Dwelling  Other Structure  Drugs Fraud Larceny Misc
No reason given 1.9% 0% 4.3% 3.3% 4.3% 4.3%
Minimal property or monetary loss 1.9 0 0.1 1.7 5.1 0
Minimal circumstances/facts of the case 2.5 1.4 2 2.8 1.9 21
Small amount of drugs involved in the case 0 0 2.6 0 0 0.7
Offender and victims are friends 1.9 0 0 1.9 2.2 2.9
Little or no injury/offender did not intend to

harm; victim requested lenient sentence 2.5 0 0 2.2 3 2.2
Offender has no prior record 0 0 0.8 0.3 0 0.7
Offender has minimal prior record 3.1 0 4.3 4.7 2.2 9.4
Offender’s criminal record overstates his

degree of criminal orientation 1.9 1.4 1.5 0.6 0.8 2.2
Offender cooperated with authorities 15.4 171 12.4 5.8 5.9 6.5
Offender is mentally or physically impaired 0 0 3.1 4.1 2.2 7.2
Offender has emotional or psychiatric problems 3.7 1.4 1.2 4.1 2.7 4.3
Offender has drug or alcohol problems 0 0 0.7 0.8 0.8 0.7
Offender has good potential for rehabilitation 13 11.4 17.8 28.9 16.4 16.7
Offender shows remorse 1.2 0 0.5 1.4 0.3 1.4
Age of Offender 13 8.6 4.3 2.5 3 7.2
Multiple charges are being treated as one

criminal event 0 0 0 0.3 0.3 0
Sentence recommended by Commonwealth

Attorney or probation officer 2.5 11.4 4.6 4.7 5.1 7.2
Weak evidence or weak case 4.3 5.7 53 52 6.5 51
Plea agreement 4.9 7.1 11.9 12.9 18.5 8
Sentencing Consistency with co-defendant or

with similar cases in the jurisdiction 1.9 0 0.3 0 0 0.7
Offender already sentenced by another court or

in previous proceeding for other offenses 4.3 7.1 2.2 8.8 3.2 1.4
Offender will likely have his probation revoked 0.6 1 11 0.8 0.8 0
Offender is sentenced to an alternative

punishment to incarceration 39.5 51.4 311 16.3 23.1 51
Guidelines recommendation is too harsh 0.6 0 0.4 2.5 0.5 2.9
Judge rounded guidelines minimum to

nearest whole year 3.1 1.4 0.5 0.6 1.3 1.4
Other mitigating factors 7.9 8.5 6.5 7.7 7.5 3.6

Note: Percentages indicate the percent of mitigation cases in which the judge cites a particular reason for the mitigation departure.
The percentages will not add to 100% since more than one departure reason may be cited in each case.



_— e

Burglary of Burglary of

Reasons for AGGRAVATION Dwelling ~ Other Structure ~ Drugs Fraud Larceny Misc
No reason given 0.9% 3.1% 2.3% 1.9% 2.3% 2.4%
Extreme property or monetary loss 0.9 31 0 8.5 8.2 0
The offense involved a high degree of planning 0 0 0 1.9 1.4 0
Aggravating circumstances/flagrancy of offense  30.7 16.9 4.2 10.4 12.8 13.1
Offender used a weapon in commission

of the offense 0.9 1.5 1.4 0 0.7 0.8
Offender’s true offense behavior was

more serious than offenses at conviction 5.3 6.2 6 10.4 6.6 0.4

Extraordinary amount of drugs or

purity of drugs involved in the case 0 1.5 6.3 0 0
Aggravating circumstances relating

to sale of drugs 0 0 0.5 0 0 0
Offender immersed in drug culture 0 0 3.9 0 0 0
Victim injury 1.8 0 0 0 0.2 0.4
Previous punishment of offender

has been ineffective 0 1.5 2.6 0 2.3 1.2
Offender was under some form of

legal restraint at time of offense 0.9 1.5 8 1.9 52 2.9

Offender’s criminal record understates the

degree of his criminal orientation 9.6 16.9 14.1 21.7 19.6 26.9
Offender has previous conviction(s) or

other charges for the same type of offense 3.5 31 10.1 9.4 13.9 25.7
Offender failed to cooperate with authorities 1.8 1.5 2.1 4.7 5.2 6.1
Offender has drug or alcohol problems 0 31 32 0.9 1.1 3.7
Offender has poor rehabilitation potential 1.8 4.6 2.6 5.7 3.2 11
Offender shows no remorse 0.9 0 0.8 1.9 3 1.2
Jury sentence 9.6 10.8 3.6 3.8 5.2 6.5
Plea agreement 16.7 13.8 191 7.5 11.6 8.2
Community sentiment 1.8 4.6 2.5 2.8 1.4 0
Sentencing consistency with codefendant or

with other similar cases in the jurisdiction 0.9 1.5 0.7 0.9 0.5 1.2
Judge wanted to teach offender a lesson 0.9 1.5 0 0 0.7 0
The offender was sentenced to boot camp,

detention center or diversion center 19.3 7.7 9.8 3.8 5.7 3.7
Guidelines recommendation is too low 8.8 6.2 4.2 6.6 5.5 9
Mandatory minimum penalty is required

in the case 0.9 0 1.5 7.5 0.2 1.2
Other reason for aggravation 9.7 9.2 7.7 4.7 7.6 6.4

Note: Percentages indicate the percent of aggravation cases in which the judge cites a particular reason for the aggravation departure.
The percentages will not add to 100% since more than one departure reason may be cited in each case.



YW APPENDIX 2

Judicial Reasons for Departure from Sentencing Guidelines: Offenses Against the Person

Reasons for MITIGATION Assault Kidnapping Homicide Robbery Rape  Sexual Assault
No reason given 0.8% 0% 0% 0.8% 0% 3.1%
Minimal circamstances/facts of the case 59 7.1 32 5.6 7 9.2
Offender was not the leader or

active participant in offense 1.7 0 3.2 10.5 0 0
Offender and victim are related or friends 7.6 28.6 6.5 1.6 0 6.2
Little or no victim injury/offender did not intend

to harm; victim requested lenient sentence 5.9 14.3 0 0 7 6.2
Victim was a willing participant or

provoked the offense 2.5 0 6.5 1.6 4.7 6.2
Offender has no prior record 2.5 0 0 ) 0 0 1.5
Offender has minimal prior criminal record 7.6 0 3.2 8.9 16.3 31
Offender’s criminal record overstates his degree

of criminal orientation 0.8 0 0 0.8 2.3 0
Offender cooperated with authorities or

aided law enforcement 3.4 7.1 19.4 19.4 2.3 3.1
Offender has emotional or psychiatric problems 5.9 0 0 4 4.7 31
Offender is mentally or physically impaired 2.5 0 3.2 0 7 1.5
Offender has drug or alcohol problems 0.8 0 0 0 0 1.5
Offender has good potential for rehabilitation 21.2 7.1 0 8.9 9.3 16.9
Offender shows remorse 2.5 0 32 32 0 31
Age of offender 5.9 0 9.7 10.5 9.3 1.5
Jury sentence 1.7 14.3 32.3 9.7 16.3 0
Sentence was recommended by Commonwealth’s

attorney or probation officer 51 7.1 9.7 8.9 2.3 6.2
Weak evidence or weak case against the offender 18.6 14.3 9.7 8.9 25.6 29.2
Plea agreement 13.6 7.1 0 5.6 4.7 7.7
Sentencing consistency with codefendant or with

other similar cases in the jurisdiction 0 0 6.5 0.8 0 1.5

Offender already sentenced by another court or

in previous proceeding for other offenses 0 0 0 9.7 0 3.1
Offender will likely have his probation revoked 0 7.1 0 0 0 0
Offender is sentenced to an alternative

punishment to incarceration 5.9 0 3.2 7.3 2.3 4.6
Guidelines recommendation is too harsh 0.8 0 0 3.2 2.3 0
Judge rounded guidelines minimum to

nearest whole year 2.5 7.1 32 4 0 4.6
Other reasons for mitigation 9.3 0 0 4 2.3 4.4

Note: Percentages indicate the percent of mitigation cases in which the judge cites a particular reason for the mitigation departure.
The percentages will not add to 100% since more than one departure reason may be cited in each case.



Reasons for AGGRAVATION Assault Kidnapping Homicide Robbery Rape  Sexual Assault
No reason given 1.6% 0% 0% 0% 0% 0%
The offense involved a high degree of planning 0 0 0 2.9 0 0
Aggravating circumstances/flagrancy of offense ~ 15.9 53.8 22 29.5 40 32.4
Offender used a weapon in commission

of the offense 2.4 15.4 2 4.8 0 0
Offendet’s true offense behavior was more serious

than offenses at conviction 4 7.7 2 2.9 0 16.2
Offender is related to or is the caretaker

of the victim 0.8 0 0 0 0 2.9
Offense was an unprovoked attack 4.8 7.7 2 0 6.7 0
Offender knew of victim’s vulnerability 2.4 23.1 8 1 333 20.6
The victim(s) wanted a harsh sentence 3.2 7.7 0 1.9 13.3 1.5
Extreme violence or severe victim injury 20.6 0 10 7.6 6.7 0
Previous punishment of offender has

been ineffective 0.8 0 0 1 0 0
Offender was under some form of legal

restraint at time of offense 1.6 0 2 2.9 0 1.5

Offender’s record understates the degree of his

criminal orientation 11.9 7.7 10 10.5 13.3 1.5
Offender has previous conviction(s) or

other charges for the same offense 4.8 0 0 1 0 5.9
Offender failed to cooperate with authorities 2.4 0 2 1 0 1.5
Offender has drug or alcohol problems 1.6 0 0 1 0 2.9
Offender has poor rehabilitation potential 11.9 15.4 0 4.8 0 5.9
Offender shows no remorse 1.6 0 2 1.9 0 2.9
Jury sentence 15.9 7.7 46 25.7 46.7 4.4
Plea agreement 2.4 0 8 2.9 0 13.2
Guidelines recommendation is too low 16.7 7.7 6 13.3 20 10.3
Mandatory minimum penalty is

required in the case 0.8 0 0 57 0 0
Other reasons for aggravation 7.2 0 4 11.6 0 5.9

Note: Percentages indicate the percent of aggravation cases in which the judge cites a particular reason for the aggravation departure.
The percentages will not add to 100% since mote than one departure reason may be cited in each case.



YW APPENDIX 3

Sentencing Guidelines Compliance by Judicial Circuit: Property, Drugs, and Miscellaneous Offenses

Burglary of Dwelling Burglary of Other Structure Drugs
5 8§ § 3 ¢ s & § 8 % 5 5§ £ & ¢
1 75.8% 152% 9.1% 33 1 1000% 0.0% 0.0% 9 1 84.6% 3.0% 124% 169
2 711 211 7.9 76 2 871 129 0.0 31 2 835 91 74 430
3 929 71 00 14 3 938 63 00 16 3 847 111 42 450
4 759 13.0 111 54 4 828 138 34 29 4 80.1 127 72 694
5 657 200 143 35 5 692 154 154 13 5 794 59 147 136
6 545 364 9.1 11 6 636 0.0 364 11 6 543 221 236 140
7 833 125 42 24 7 636 91 273 11 7 889 45 66 620
8 81.8 13.6 45 22 8§ 1000 00 00 5 8 862 72 67 195
9 679 107 214 28 9 619 286 9.5 21 9 756 126 119 135
10 61.5 385 0.0 26 10 857 9.5 48 21 10 779 172 49 122
11 889 111 0.0 9 1 714 143 143 7 11 839 7.6 85 211
12 615 231 154 26 12 708  12.5 167 24 12 689 81 230 135
13 694 82 224 49 13 714 190 9.5 21 13 678 121 201 733
14 550 325 125 40 14 789 105 105 19 14 715 132 153 242
15 677 226 9.7 31 15 700 5.0 250 20 15 736 83 181 288
16 621 172 207 29 16 571 333 9.5 21 16 80.5 67 128 149
17 833 167 0.0 12 17 765 0.0 235 17 17 789 88 124 194
18 727 91 182 11 18 688 125 188 16 18 764 157 79 178
19 595 189 216 37 19 850 100 5.0 20 19 820 100 80 339
20 826 174 0.0 23 20 923 00 77 13 20 861 69 69 72
21 591 364 45 22 21 615 308 7.7 13 21 68.1 191 128 47
22 674 116 209 43 22 727 91 182 11 22 707 54 238 147
23 42.9 286 286 28 23 731 154 115 26 23 607 173 221 272
24 621 276 103 29 24 719 156 125 32 24 721 76 203 251
25 81.0 190 0.0 21 25 750 18.8 6.3 16 25 766 161 7.3 137
26 526 158 316 19 26 786 7.1 143 14 26 68.6 165 149 121
27 625 344 31 32 27 §7.9 121 0.0 33 27 838 66 9.6 136
28 714 00 286 14 28 63.6 182 182 11 28 714 169 117 77
29 455 9.1 455 22 29 467 67 467 15 29 68.6 7.0 244 86
30 61.5 231 154 13 30 667 0.0 333 9 30 950 0.0 5.0 20
31 842 53 105 19 31 762 143 9.5 21 31 793 174 33 121

Total 67.6% 19.0% 13.4% 852 Total 753% 12.8% 11.9% 546 Total 77.4% 10.5% 12.1% 7047
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YWAPPENDIX 4

Sentencing Guidelines Compliance by Judicial Circuit: Offenses Against the Person
s s

Assault Kidnapping Homicide
[-] Q Q
i oF g . S B B S T oF 2 5 <
&8 § 3 s & £ 03 & s & 5 B %
1 706% 118% 17.6% 17 1 1000% 00% 00% 1 1 625% 0.0% 37.5% 8
2 712 173 115 S2 2 833 167 00 6 2 714 143 143 14
3 731 135 135 s2 3 0.0 1000 0.0 1 3 643 00 357 14
4 681 234 85 47 4 500 333 167 6 4 583 167 250 24
s 778 74 148 27 5 0.0 00 00 0 s 500 500 0.0 4
6 778 22 00 18 6 500 0.0 500 2 6 750 00 250 4
7 897 69 34 29 7 250 500 25.0 4 7 909 00 91 11
8§ 682 136 182 22 8§ 1000 00 00 2 8 87.5 125 0.0 8
9 619 238 143 21 9 0.0 00 00 0 9 429 286 286 7
10 903 65 32 31 10 1000 00 00 3 10 714 143 143 7
1 862 103 34 29 11 1000 00 00 2 11 778 00 222 9
12 600 0.0 400 15 12 1000 00 00 1 12 600 200 200 s
13 533 217 250 60 13 667 00 333 3 13 692 154 154 26
14 762 143 95 2 14 700 00 300 10 14 1000 00 0.0 6
s 811 54 135 37 15 1000 00 0.0 1 15 500 400 100 10
16 667 200 133 15 16 1000 00 0.0 1 16 500 500 0.0 2
17 688 125 188 16 17 1000 00 00 1 17 1000 00 00 2
18 700 00 300 10 18 60.0 200 200 s 18 750 00 250 4
19 615 154 231 26 19 714 143 143 7 19 700 200 100 10
20 700 300 00 10 20 500 00 500 2 20 714 00 286 7
21 688 63 250 16 21 1000 00 00 2 21 222 222 556 9
2 800 29 171 35 2 500 500 0.0 2 2 600 200 200 10
23 467 200 33 1S 23 333 00 667 3 23 500 167 333 6
24 574 149 277 47 24 500 500 0.0 2 24 0.0 0.0 100.0 1
25 773 45 182 22 25 0.0 00 00 0 25 571 143 286 7
26 s65 217 217 23 26 333 333 333 3 26 600 0.0 40.0 5
27 500 350 150 20 27 1000 0.0 0.0 2 27 667 00 333 6
28 700 100 200 10 28 0.0 1000 0.0 1 28 1000 00 00 1
29 588 294 118 17 29 0.0 100.0 0.0 1 29 0.0 1000 0.0 1
30 667 222 111 9 30 0.0 00 00 0 30 1000 0.0 00 2
31 sas 227 227 22 31 667 333 0.0 3 31 80.0 0.0 20.0 s

Total 69.2% 14.9% 159% 791 Total 64.9% 18.2% 16.9% 77 Total 65.5% 13.2% 21.3% 235



Robbery Rape Sexual Assault

E g & E o5 & g i s £
§ & § 3 3 s & £ 3 g5 £ 058
1 82.9% 8.6% 8.6% 35 1 100.0% 0.0% 0.0% 3 1 66.7% 33.3% 0.0% 6
2 68.1 13.9 18.1 72 2 75.0 25.0 0.0 12 2 76.5 11.8 118 17
3 73.1 23.1 3.8 26 3 100.0 0.0 0.0 1 3 100.0 0.0 0.0 4
4 69.1 23.5 7.4 68 4 84.6 15.4 0.0 13 4 76.7 16.7 6.7 30
S 71.4 48 238 21 5 100.0 0.0 0.0 3 N 75.0 25.0 0.0 16
6 83.3 0.0 16.7 6 6 66.7 333 0.0 3 6 60.0 40.0 0.0 N
7 73.0 16.2 10.8 37 7 62.5 37.5 0.0 8 7 100.0 0.0 0.0 15
8 85.7 114 2.9 35 8 100.0 0.0 0.0 5 8 71.4 28.6 0.0 7
9 58.8 11.8 294 17 9 66.7 333 0.0 3 9 54.5 9.1 364 11
10 89.5 10.5 0.0 19 10 71.4 143 143 7 10 71.4 0.0 28.6 14
11 92.3 0.0 7.7 13 11 100.0 0.0 0.0 1 11 83.3 8.3 8.3 12
12 76.5 5.9 176 17 12 72.7 2.1 182 11 12 61.5 231 154 13
13 50.0 20.5  29.5 44 13 100.0 0.0 0.0 9 13 50.0 18.8 313 16
14 79.3 13.8 6.9 29 14 41.7 33.3  25.0 12 14 47.6 23.8 28.6 21
15 50.0 30.8 192 26 15 57.1 28.6 14.3 7 15 64.0 4.0 32.0 25
16 41.7 250 333 12 16 75.0 25.0 0.0 8 16 50.0 0.0 50.0 10
17 61.1 11.1 27.8 18 17 16.7 66.7 16.7 6 17 100.0 0.0 0.0 1
18 54.5 18.2 273 11 18 50.0 50.0 0.0 4 18 60.0 40.0 0.0 5i
19 50.0 16.7 333 30 19 71.4 21.4 7.1 14 19 60.0 29 371 35
20 85.7 14.3 0.0 7/ 20 333 333 333 3 20 70.0 10.0  20.0 10
21 45.5 9.1 455 11 21 0.0 100.0 0.0 1 21 80.0 20.0 0.0 5
22 62.5 12.5 250 24 22 83.3 16.7 0.0 6 22 100.0 0.0 0.0 4
23 47.6 38.1 143 21 23 55.6 44.4 0.0 9 23 47.1 41.2 118 17
24 48.1 48.1 3.7 27 24 66.7 222 111 9 24 68.8 12.5 18.8 16
25 75.0 12.5 125 8 25 66.7 333 0.0 6 25 89.5 10.5 0.0 19
26 72.7 9.1 182 11 26 57.1 143  28.6 7 26 53.8 231 231 13
27 80.0 13.3 6.7 15 27 0.0 100.0 0.0 1 27 75.0 18.8 6.3 16
28 100.0 0.0 0.0 2 28 100.0 0.0 0.0 3 28 50.0 333 167 6
29 0.0 100.0 0.0 3 29 75.0 0.0 250 4 29 16.7 66.7 16.7 6
30 100.0 0.0 0.0 2 30 50.0 50.0 0.0 2 30 62.5 12.5  25.0 8
31 52.6 36.8 10.5 19 31 75.0 0.0 25.0 4 31 60.0 333 6.7 15

Total 66.6% 18.1% 15.3% 686 Total 68.6% 23.2% 8.1% 185 Total 66.6% 16.3% 17.1% 398
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